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THURSDAY,  AUGUST  4,  1994 

U.S.  Senate, 
Subcommittee  on  Antitrust,  Monopolies 

AND  Business  Rights, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  2:30  p.m.,  in  room 
SR-385,  Russell  Senate  Office  Building,  Hon.  Howard  M.  Metzen- 
baum  (chairman  of  the  subcommittee),  presiding. 
Also  present:  Senator  Thurmond. 

OPENING  STATEMENT  OF  HON.  HOWARD  M.  METZENBAUM,  A 
U.S.  SENATOR  FROM  THE  STATE  OF  KENTUCKY 

Senator  Metzenbaum.  A  Republican  Senator  from  my  own  State 
of  Ohio  wrote  the  first  antitrust  law  to  protect  American  consumers 
from  American  cartels  and  monopolies,  104  years  ago.  Today  that 
protection  is  not  enough.  American  consumers  are  gouged  and 
American  businesses  are  ruined  by  price-fixing  cartels  and  ruthless 
monopolies  that  operate  overseas  from  abroad. 

All  too  often  our  own  antitrust  enforcement  agencies  are  forced 
to  stand  by  helplessly  because  they  cannot  get  the  evidence  they 
need  to  get  to  court.  The  International  Antitrust  Enforcement  As- 
sistance act  will  give  them  a  new  and  effective  law  enforcement 
tool  to  get  incriminating  evidence  and  prosecute  foreign  cartels.  It 
is  only  fair  to  point  out  that  Senator  Strom  Thurmond  and  I  have 
joined  together  on  a  number  of  bills  since  we  have  been  in  the  Sen- 
ate. We  have  not  lost  any  of  them,  and  we  probably  expect  to  pass 
this  one. 

The  bill  makes  international  antitrust  prosecutions  possible  be- 
cause it  removes  what  the  American  Bar  Association  has  described 
as,  "the  most  significant  obstacle  to  effective  cooperation  and  co- 
ordination among  international  competition  authorities." 

It  does  so  by  allowing  the  Antitrust  Division  and  the  Federal 
Trade  Commission  to  exchange  evidence  with  their  foreign  counter- 
parts. This  exchange  authority  is  modeled  after  a  Securities  and 
Exchange  Commission  law.  Michael  Mann,  the  SEC's  Chief  of 
International  Affairs,  will  testify  that  exchange  authority  has  made 
it  easier  for  the  SEC  to  prosecute  foreign  investors  who  violate  our 
securities  laws. 

(1) 


The  way  this  bill  works  is  quite  simple.  It  allows  the  Antitrust 
Division  and  the  Federal  Trade  Commission  to  help  foreign  anti- 
trust authorities  with  their  investigations  if  and  only  if  they  agree 
to  help  us  with  ours.  It  is  a  two-way  street.  We  give  information 
and  assistance  to  get  information  and  assistance.  The  bill  also  has 
strict  safeguards  to  assure  that  exchanged  U.S.  business  docu- 
ments do  not  end  up  in  the  hands  of  foreign  competitors. 

The  Antitrust  Division  and  the  FTC  are  required  to  operate 
under  the  terms  of  a  public  mutual  assistance  agreement.  To  be  eli- 
gible to  enter  into  an  agreement,  a  foreign  antitrust  authority 
must,  one,  have  confidentiality  laws  similar  to  our  own  and  pledge 
to  comply  with  those  laws;  two,  return  all  exchanged  information 
to  the  U.S.;  and,  three,  take  immediate  and  effective  action  if  there 
is  a  leak. 

The  agreement  can  be  cancelled  immediately  if  it  is  misused,  and 
there  are  other  safeguards  which  prohibit  national  security  and 
Hart-Scott-Rodino  documents  from  being  shared  under  any  cir- 
cumstances. I  realize  the  bill  creates  some  risk  that  sensitive  busi- 
ness information  may  find  its  way  into  the  wrong  hands,  but  I  have 
every  confidence  in  the  ability  of  our  U.S.  antitrust  authorities  to 
negotiate  tough  agreements  with  reliable  foreign  governments  to 
minimize  that  risk. 

Frankly,  this  bill  is  too  important  to  let  unreasonable  fears  bog 
it  down.  It  has  received  broad  support  from  Democrats  and  Repub- 
licans alike.  I  am  pleased  to  say  that  not  only  is  Senator  Thurmond 
a  cosponsor  of  this  legislation,  but  my  colleagues  Ted  Kennedy,  Pat 
Leahy,  Paul  Simon,  Alan  Simpson,  Arlen  Specter  and  Chuck  Grass- 
ley  are  all  cosponsors.  It  has  also  been  endorsed  by  James  Rill,  who 
was  Antitrust  Chief  under  President  Bush,  and  by  the  Antitrust 
and  International  Sections  of  the  American  Bar  Association,  and, 
of  course,  it  is  understood  that  we  will  be  hearing  from  the  distin- 
guished head  of  the  Antitrust  Department  right  after  Senator 
Thurmond  and  I  conclude  our  opening  statements. 

In  my  view,  this  bill  is  important  because  it  gives  American  anti- 
trust authorities  another  tool  to  bring  international  price-fixing 
cartels  and  abusive  monopolies  to  justice.  That  means  American 
consumers  can  look  forward  to  lower  prices  and  more  choices  on 
foreign  products.  The  head  of  the  Antitrust  Division,  Anne  Binga- 
man,  has  done  a  yeoman  job  in  making  international  antitrust  en- 
forcement a  priority  and  she  has  certainly  contributed  much  in  con- 
nection with  the  development  of  this  bill.  I  hope  that  my  colleagues 
in  this  committee  will  all  support  it  and  we  will  pass  it  on  the  floor 
of  the  U.S.  Senate  in  the  not  too  far  distant  future. 

Senator  Thurmond. 

STATEMENT  OF  HON.  STROM  THURMOND,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  SOUTH  CAROLINA 

Senator  Thurmond.  Thank  you,  Mr.  Chairman.  Mr.  Chairman, 
I  want  to  commend  you  for  the  work  you  have  done  on  this  bill. 
It  is  a  very  important  piece  of  legislation.  This  hearing  today  con- 
cerns the  International  Antitrust  Enforcement  Assistance  act 
which  I  support  with  Senator  Metzenbaum  and  others.  This  bill  au- 
thorizes closer  cooperation  and  sharing  of  information  between  the 
United  States  and  foreign  antitrust  authorities  in  order  to  more  ef- 


fectively  enforce  antitrust  laws  for  the  benefit  of  American  consum- 
ers and  businesses. 

This  is  a  worthy  objective  which  deserves  broad  bipartisan  sup- 
port. I  am  pleased  that  half  of  the  Republicans  and  half  of  the 
Democrats  on  the  Judiciary  Committee  already  have  decided  to 
support  this  legislation.  It  is  indisputable  that  as  business  dealings 
have  become  more  international  in, scope  antitrust  violations  more 
often  involve  transactions  and  evidence  which  are  located  in  more 
than  one  country.  It  is  important  for  antitrust  authorities  to  be 
given  better  tools  for  obtaining  evidence  abroad,  and  it  is  necessary 
for  our  Justice  Department  and  Federal  Trade  Commission  to  be 
able  to  provide  materials  to  foreign  authorities  in  order  to  obtain 
the  information  that  they  need  on  a  reciprocal  basis.  However,  this 
legislation  does  not  change  the  substance  of  either  United  States 
or  foreign  antitrust  laws. 

Initially,  when  Attorney  General  Reno  and  Assistant  Attorney 
General  Bingaman  announced  their  intention  to  seek  this  legisla- 
tion, I  had  serious  concerns  about  the  potential  for  misuse  of  infor- 
mation shared  with  foreign  governments  and  other  unintended  con- 
sequences which  could  be  detrimental  to  American  interests.  I 
worked  with  officials  at  the  Department  of  Justice  and  am  pleased 
to  state  that  these  concerns  have  been  addressed  in  this  legislation. 

I  want  to  commend  General  Reno  and  Assistant  Attorney  Gen- 
eral Bingaman  for  their  cooperation  in  addressing  legitimate  con- 
cerns of  the  business  community.  Mrs.  Bingaman  has  been  instru- 
mental in  bringing  the  need  for  this  bill  to  our  attention  and  fur- 
thering this  legislation.  Also,  there  has  been  bipartisan  cooperation 
in  both  the  House  and  the  Senate  in  drafting  this  legislation. 

In  particular,  a  number  of  provisions  were  added  to  the  original 
proposal  to  protect  American  interests  and  enhance  the  confiden- 
tiality of  any  information  disclosed,  including  a  requirement  that 
the  foreign  laws  must  be  sufficient  to  protect  confidentiality  and 
will  be  applied  in  each  case.  Moreover,  the  bill  ensures  that  there 
will  be  true  reciprocity  between  American  and  foreign  antitrust  au- 
thorities so  that  the  benefits  and  the  responsibilities  are  evenly 
shared.  Finally,  provisions  were  included  to  ensure  that  classified 
information  relating  to  national  defense  and  foreign  policy  will  not 
be  disclosed  to  foreign  authorities. 

Mr.  Chairman,  I  look  forward  to  hearing  from  each  of  the  wit- 
nesses this  afternoon  and  thank  them  for  their  time  and  effort  in 
appearing  before  us.  Thank  you,  Mr.  Chairman. 

Senator  Metzenbaum.  Thank  you.  Senator  Thurmond.  I  want  to 
welcome  Ms.  Bingaman.  I  think  frankly  this  is  the  first  time  that 
you  have  appeared  before  the  subcommittee  since  your  confirma- 
tion hearing  which  was  over  a  year  ago,  and  we  are  happy  to  have 
you  back.  Let  me  say  publicly  that  I  think  you  are  doing  an  excel- 
lent job  at  the  Antitrust  Division,  one  that  has  not  really  been  done 
for  a  good  many  years  previous  to  your  taking  over. 

I  also  want  to  commend  you  and  thank  you  for  your  work  on  this 
bill,  and  for  winning  two  important  cases  against  international 
price-fixing  cartels.  We  will  be  looking  forward  to  your  testimony 
and  looking  forward  to  continuing  to  work  with  you.  Please  pro- 
ceed. 


STATEMENT  OF  ANNE  BINGAMAN,  ASSISTANT  ATTORNEY  GEN- 
ERAL, ANTITRUST  DIVISION,  U.S.  DEPARTMENT  OF  JUSTICE 

Ms.  BiNGAMAN.  Thank  you,  Senator.  I  am  honored  to  be  here 
today  before  the  committee,  and  I  want  to  express  my  sincere  ap- 
preciation for  your  support,  Mr.  Chairman,  and  the  support  of  Sen- 
ator Thurmond,  ranking  Republican  who  just  had  to  leave,  and  the 
tremendous  work  by  the  majority  and  minority  staffs  on  this  bill. 
It  has  been  a  wonderful  bipartisan  effort.  It  is  a  real  tribute  to  the 
way  the  system  can  work  when  the  interests  of  law  enforcement 
and  legitimate  needs  of  those  that  this  law  will  effect  are  seriously 
addressed  and  there  is  a  serious  bipartisan  effort  to  meet  the  con- 
cerns. 

I  think  we  have  done  this  and  I  am  grateful  for  all  the  work  we 
have  had  from  both  sides  of  the  aisle,  and  that  is  evidenced  by  the 
support  you  listed  from  Senators  Kennedy,  Biden,  Leahy,  Simon 
and  Senators  Simpson,  Grassley  and  Specter  as  cosponsors  of  this 
bill. 

The  dialog  we  have  been  engaged  in  which  has  resulted  in  the 
bill  as  introduced  has  been  constructive,  it  has  been  thorough,  it 
has  included  representatives  of  the  business  community,  the  bar, 
and  we  have  all  worked  hard  on  it.  I  want  to  particularly  thank 
my  predecessor  in  this  job.  Assistant  Attorney  General  Jim  Rill  in 
the  Bush  administration,  who  has  been  head  of  a  special  task  force 
which  has  devoted  hundreds  of  hours  to  this  effort.  He  will  testifv 
later  today,  and  I  want  to  publicly  thank  him  for  all  of  the  work 
that  he  personallv  has  done  and  that  the  ABA  has  done.  Alan  Sil- 
berman,  who  is  cnair  of  the  Antitrust  Section  of  the  American  Bar 
Association,  is  also  here  in  support  of  the  bill,  and  we  appreciate 
that  very  much. 

Let  me  say  that  from  the  dialog  and  the  work  over  the  past  sev- 
eral weeks  and  months  that  we  have  done,  a  broad  consensus  has 
emerged,  a  bipartisan  consensus  that  antitrust  enforcement  in  the 
international  context  is  more  important  than  ever.  International 
trade  now  accounts  for  25  percent  almost  of  GDP.  It  is  critically 
important  to  jobs,  to  exports,  to  American  consumers,  who  may  be 
victims  of  price-fixing  cartels  from  foreign  businesses  and  often  in 
conjunction  with  American  businesses. 

It  is  critical  to  effectively  enforce  our  antitrust  laws  in  this  age 
of  global  and  international  business  that  we  have  the  discovery 
tools  to  obtain  documents  located  abroad  in  order  to  do  the  job  we 
have  to  do.  If  we  cannot  get  the  documents,  Mr.  Chairman,  the  fact 
is  because  antitrust  is  so  fact  intensive  and  because  we  have  to 
prove  these  cases  in  courts  of  law,  it  will  very  often  be  the  case 
that  in  this  huge  sector  of  the  economy — 25  percent  virtually  of  the 
American  economy  being  now  in  international  trade — if  the  Anti- 
trust Division  is  unable  to  obtain  the  evidence  located  abroad  to 
prove  our  cases  in  these  international  antitrust  cases,  the  fact  is 
we  will  not  obtain  the  convictions,  the  criminal  price-fixing  convic- 
tions, the  Sherman  I  and  Sherman  II  violations  that  we  need  to 
prove. 

And,  Mr.  Chairman,  this  is  more  important  todav  than  it  has 
ever  been.  My  predecessor,  Jim  Rill,  who  will  testify  later,  made 
international  antitrust  enforcement  a  prime  priority  of  his  tenure 
in  this  job.  He  personally  went  to  Japan  12  times  in  a  3-year  term. 


He  went  to  Europe  numerous  times.  He  had  16  cases  at  the  end 
of  his  term  in  international  enforcement.  I  conferred  with  Mr.  Rill 
extensively  when  I  was  appointed  to  this  job,  and  I  became  con- 
vinced that  his  focus  on  international  enforcement  was  correct,  that 
it  was  necessary,  in  fact  it  was  crucial,  and  with  his  guidance  and 
that  of  others,  I  took  the  step  of  appointing  the  first — Janet  Reno 
did,  the  Attorney  General,  with  the  approval  of  Congress,  but  at 
my  recommendation — the  first  international  deputy  in  the  Aiiti- 
trust  Division,  and  the  distinguished  holder  of  that  job  is  Professor 
Diane  Wood,  who  is  perhaps  the  foremost  international  antitrust 
authority  in  the  world  today,  and  she  has  done  a  stellar  job  in  this, 
and  she  has  brought  to  fruition  in  many  ways  the  emphasis  on 
international  enforcement  which  begun  in  the  Bush  administration 
and  is  so  important. 

We  have  today  30,  30  major  cases  with  major  international  as- 
pects. These  are  section  1  and  section  2  cases.  They  are  important 
cases,  and  Mr.  Chairman  and  Senator  Thurmond,  it  is  a  fact  that 
without  this  legislation  we  probably  will  not  be  able  to  file  cases 
that  we  should  file  and  we  believe  should  have  the  evidence  to  file, 
but  without  the  help  of  this  bill,  we  believe  those  cases  cannot  be 
made  because  much  of  the  evidence  is  located  abroad,  and  we  need 
this  bill  to  help  us  make  these  and  other  crucially  important  cases. 

Senator  Thurmond.  I  thought  you  knew  what  you  were  talking 
about. 

Ms.  BiNGAMAN.  I  hope  I  do.  We  all  work  hard  at  it.  I  will  tell 
you  that. 

Senator  Thurmond.  That  is  the  reason  I  went  with  you.  [Laugh- 
ter.] 

Ms.  BiNGAMAN.  Thank  you,  Senator. 

Senator  Thurmond.  We  got  four  votes. 

Senator  Metzenbaum.  We  got  a  few  minutes. 

Ms.  BiNGAMAN.  Do  you  have  to  vote? 

Senator  Metzenbaum.  We  have  a  lot  of  time.  I  think  we  can — 
unless  you  have  a  lot  of  questions.  I  just  had  a  few.  Had  you  fin- 
ished, Ms.  Bingaman? 

Ms.  BiNGAMAN.  Senator,  proceed.  Certainly,  Mr.  Chairman. 

Senator  Metzenbaum.  Can  you  give  us  some  concrete  examples 
of  how  the  bill  would  help  American  consumers  and  American  busi- 
nesses? 

Ms.  Bingaman.  I  absolutely  can.  We  had  a  recent  experience  in 
the  last  8  weeks.  We  have  one  extremely  effective  but  very  limited 
treaty  which  provides  for  the  same  types  of  cooperation  that  this 
bill  would.  This  treaty  is  with  Canada,  but  it  only  pertains  to 
criminal  matters,  and  it  is  one  country.  We  exchange  documents 
with  Canada  cooperatively  in  building  cases  cooperatively  with 
them  in  criminal  matters  and  have  since  1991.  And  Mr.  Chairman 
and  Senator  Thurmond,  just  in  the  last  8  weeks,  the  Antitrust  Di- 
vision has  filed  criminal  cases  in  two  major  price-fixing  conspir- 
acies due  to  the  cooperation  of  the  Canadian  government  in  serving 
our  subpoenas  in  Canada,  in  giving  us  that  information  coopera- 
tively. 

The  first  was  in  a  $100  million  price-fixing  conspiracy  in  plastic 
dinnerware.  In  1  year,  Americans  buy  $100  million  worth  of  this. 
It  was  price-fixed  at  a  10  percent  overcharge  is  what  the  indict- 


ment  alleges.  Criminal  fines  were  paid  in  excess  of  $6  million,  and 
the  case  continues,  and  Mr.  Chairman,  as  Attorney  General  Reno 
said  when  that  case  was  filed,  it  would  not  and  could  not  have  been 
prosecuted  without  the  help  of  the  Canadians. 

A  second  critical  case  in  this  regard  was  filed  on  July  14,  crimi- 
nal informations.  Canada  filed  parallel  criminal  informations.  This 
was  in  thermal  fax  paper,  a  price-fixing  conspiracy  involving  both 
American  and  Japanese  firms.  It  is  the  first  time  in  history,  to  our 
knowledge,  that  a  Japanese  corporation  headquartered  in  Tokyo 
has  filed  a  criminal  information.  Over  $6  million  in  fines  were  paid. 
That  case  is  ongoing.  That  is  simply  in  2  months  with  one  country 
under  only  criminal  assistance  that  we  have  built  cases  and  filed 
cases  involving  substantial  price-fixing  and  damage  to  U.S.  con- 
sumers and  businesses  that  buy  these  products  that  we  could  not 
have  made  without  the  assistance  of  the  Canadians  under  this 
treaty.  That  is  an  example  of  what  we  believe  fervently  we  can  do 
with  other  agreements  similar  to  the  one  we  have  with  Canada. 

Senator  Thurmond.  Mr.  Chairman,  in  order  not  to  hold  up  Ms. 
Bingaman  because  we  are  going  to  be  tied  up  for  nearly  an  hour 
now — we  got  four  votes  over  there — I  am  going  to  let  you  answer 
these  questions  for  the  record;  is  that  agreeable  to  you? 

Ms.  Bingaman.  That  is  absolutely  fine  by  me.  Senator  Thur- 
mond. 

[The  questions  and  answers  follow:] 

Questions  From  Senator  Thurmond  to  Anne  K.  Bingaman 

Question  1.  Could  you  please  explain  briefly  the  current  limitations  on  the  ability 
of  the  Justice  Department  to  obtain  evidence  located  abroad  under  treaties  or  agree- 
ments already  in  place? 

Answer  1.  The  United  States  has  antitrust  cooperation  agreements  with  Aus- 
traUa,  Canada,  Germany,  and  the  European  Commission.  (The  EC  agreement  was 
recently  declared  void  as  a  matter  of  European  law  by  the  European  Court  of  Jus- 
tice, on  the  ground  that  the  Exiropean  Commission  had  not  obtained  the  necessary 
approval  from  the  Eiu-opean  Council.)  All  of  these  agreements  are  ineffective  in 
meeting  today's  need  for  international  antitrust  enforcement  cooperation  because 
they  suffer  from  the  limitations  this  bill  is  designed  to  overcome.  All  of  them  are 
subject  to  limitations  in  U.S.  and  foreign  domestic  law  that  prevent  the  U.S.  and 
foreign  antitrust  agencies  from  (1)  sharing  confidential  investigative  information, 
and  (2)  requiring  persons  or  firms  in  their  respective  territories  to  produce  evidence 
needed  for  a  foreign  antitrust  investigation.  The  lAEAA  would  enable  the  Attorney 
General  and  the  Federal  Trade  Commission  to  obtain  this  kind  of  assistance  from 
foreign  antitrust  agencies  by  authorizing  the  provision  of  reciprocal  assistance. 

The  United  States  also  has  mutual  legal  assistance  treaties,  providing  for  assist- 
ance in  criminal  law  enforcement  generally,  in  force  with  nearly  20  foreign  coun- 
tries. However,  these  treaties  have  been  of  limited  value  for  antitrust  enforcement, 
because  they  are  limited  to  criminal  matters  and  very  few  foreign  countries  treat 
antitrust  enforcement  as  a  criminal  law  matter.  Only  one  of  them  (the  treaty  with 
Canada)  expressly  covers  antitrust  offenses.  Moreover,  we  expect  antitrust  mutual 
assistance  agreements  under  the  Act  to  become  effective  in  far  less  time  than  it 
commonly  taltes  to  bring  a  treaty  into  force.  In  the  case  of  the  Canadian  MLAT,  for 
example,  five  years  passed  between  its  signing  in  1985  and  its  entry  into  force  in 
1990. 

Question  2.  If  this  legislation  is  passed,  do  you  expect  that  agreements  to  ex- 
change antitrust  evidence  woxild  be  entered  into  with  very  many  countries?  What 
countries  do  you  think  would  be  most  likely  to  enter  into  such  agreements  with  the 
United  States? 

Answer  2.  We  do  not  know  at  this  stage  which  foreign  jurisdictions  will  wish  to 
conclude  antitrust  mutual  assistance  agreements  with  the  United  States,  or  how 
many  of  them.  We  have  not  sought  or  obtained  negotiating  commitments  from  other 
governments  in  advance  of  the  enactment  of  this  enabling  legislation. 


However,  the  informal  responses  to  the  proposed  legislation  among  foreign  anti- 
trust agencies  have  been  positive.  The  close  cooperation  we  have  had  for  some  years 
with  Canada's  antitrust  authorities,  including  two  joint  investigations  that  have  led 
to  criminal  convictions  within  the  past  few  months,  lead  us  to  anticipate  that  Can- 
ada will  be  among  the  first  countries  with  which  we  will  discuss  the  expanded  co- 
operation the  Act  would  make  possible. 

Question  3.  Do  you  believe  tnat  other  countries  are  likely  to  follow  the  language 
of  this  legislation  when  they  authorize  their  antitrust  agencies  to  provide  informa- 
tion to  the  United  States?  That  is,  is  it  important  for  our  legislation  to  contain  only 
those  terms  that  we  would  like  to  be  applied  to  us  by  foreign  governments? 

Answer  3.  We  agree  that  the  Act  is  hkely  to  become  the  model  for  antitrust  assist- 
ance legislation  enacted  by  other  countries.  That  was  the  SEC's  experience,  when 
1988  and  1990  legislation  authorizing  mutual  assistance  in  secvuities  law  enforce- 
ment became  the  model  for  comparable  laws  enacted  in  many  other  countries.  Thus, 
we  anticipate  that  any  limitations  the  Act  places  on  the  U.S.  antitrust  agencies' 
ability  to  cooperate  with  foreign  antitrust  autnorities  will  be  mirrored  as  hmitations 
on  the  foreign  authorities'  ability  or  willingness  to  provide  assistance  for  U.S.  anti- 
trust enforcement.  Therefore,  we  would  agree  that  it  is  most  important  that  our  leg- 
islation contain  only  those  items  we  would  be  willing  to  have  appUed  to  us  by  for- 
eign governments  (since  it  is  likely  that  those  are  the  terms  wMch  will  be  enacted 
by  foreign  governments). 

Question  4.  In  addition  to  the  exchange  of  information,  do  you  think  that  this  leg- 
islation could  lead  to  greater  cooperation  and  better  working  relationships  between 
U.S.  and  foreign  antitrust  authorities? 

Answer  4.  The  inabihty  to  share  confidential  investigative  information  has  been 
the  biggest  single  impediment  to  enforcement  cooperation  with  foreign  antitrust  au- 
thorities. We  have  no  doubt  that  the  Act  will  contribute  to  closer  and  more  produc- 
tive working  relationships  with  our  foreign  antitrust  counterparts,  with  substantial 
benefits  to  U.S.  antitrust  enforcement. 

In  addition,  our  experience  shows  that  greater  cooperation  between  antitrust 
agencies  leads  to  greater  convergence  of  substantive  antitrust  policies.  Because  the 
United  States  has  long  been  in  the  forefront  among  the  world's  antitrust  regimes 
in  the  depth  of  its  experience  and  its  contribution  to  the  development  of  antitrust 
theory,  our  interaction  with  foreign  antitrust  authorities  should  have  substantial  in- 
fluence on  foreign  antitrust  enforcement. 

Senator  Metzenbaum.  Let  me  just  take  one  more  question. 
Thanks  to  your  efforts,  there  is  a  good  deal  of  support  among  the 
business  community  for  the  bill.  One  of  the  few  concerns  that  has 
been  raised  is  whether  the  safeguards  in  the  bill  are  sufficient  to 
prevent  foreign  competitors  from  getting  their  hands  on  exchanged 
documents.  How  do  you  intend  to  protect  U.S.  documents  once  you 
turn  them  over  to  a  foreign  authority? 

Ms.  BiNGAMAN.  We  have  considered  this  extensively  because  it  is 
obviously  of  crucial  and  critical  and  legitimate  interest  to  U.S.  busi- 
ness, and  we  are  as  concerned  about  it  as  they  are.  And  I  would 
say  the  following.  Number  one,  we  have  experience  with  the  gov- 
ernment of  Canada  in  this  regard  and  have  had  no  problems  what- 
soever. Number  two,  the  U.S.  government  has  criminal  mutual 
legal  assistance  treaties  with  a  number  of  countries,  over  20  in 
other  areas  other  than  antitrust,  which  work  extremely  effectively. 
Number  three,  the  SEC  on  which  this  legislation  is  modeled  has 
worked  extremely  effectively  and  with  no  breach  of  confidentiality 
with  15  countries. 

So  the  first  point  I  would  make  is  that  there  is  a  tremendous 
record  of  the  ability  of  foreign  governments  to  work  together  and 
safeguard  highly  sensitive,  confidential  information,  similar  if  not 
identical  in  iyite  and  scope  to  what  would  be  covered  here.  Number 
two,  specifically  this  bill  has  addressed  substantial  and  has  in- 
cluded substantial  procedural  safeguards  to  protect  and  ensure 
that  confidential  treatment  would  be  accorded.  And  let  me  run 
briefly  through  those. 


8 

Number  one,  there  has  been  added  in  the  last  few  weeks  from 
the  consultation  with  the  business  community  a  provision  for  a  no- 
tice and  comment  period  which  allows  interested  persons  to  com- 
ment and  notify  us  if  they  know  of  problems  with  confidentiality 
and  with  any  prospective  foreign  enforcement  agency  with  which 
we  have  stated  an  intention  to  enter  an  MOU,  and  the  draft  of  the 
MOU  is  published  in  the  Federal  Register.  So  it  is  spread  upon  the 
record  for  the  world  to  know  and  for  people  to  come  to  us,  and,  Mr. 
Chairman,  I  pledge  to  you,  I  and  any  holder  of  this  job,  would  take 
with  the  utmost  seriousness  a  record  of  problems  in  any  kind  of 
confidentiality  before  entering  into  the  MOU. 

Second,  each  case  in  which  we  determined,  even  if  an  MOU  is 
entered  into,  each  case,  there  is  a  case  by  case  determination  made 
as  to  whether  the  documents  are  legitimately  needed,  what  safe- 
guards will  be  put  in  place  in  that  particular  case,  whether  they 
will  be  accorded  confidential  treatment,  and  so  forth. 

Third,  there  is  a  requirement  that  we  make  a  public  interest  de- 
termination before  turning  over  documents.  Mr.  Chairman,  that 
specifically  requires  that  we  consider  whether  a  particular  company 
or  government  owns  a  company,  a  private  company,  a  proprietary 
interest  in  a  competitor,  and  that  is  a  significant  factor  that  would 
weigh  heavily  in  our  determination.  Fourth 

Senator  Metzenbaum.  Can  you  summarize  so  we  do  not  miss  the 
vote? 

Ms.  Bingaman.  Yes;  I  am  sorry.  I  will  do  this  quickly.  But  this 
is  a  major  concern  in  the  bill.  Fourth,  there  is  a  requirement  that 
the  foreign  authority  comply  with  all  confidentiality.  That  it  be 
used  only  for  antitrust  enforcement.  If  after  all  of  those  conditions 
are  found  and  met  in  each  particular  case,  there  is,  happens  to  be 
a  breach  of  confidentiality,  we  are  to  be  notified  immediately  and 
we  are  to  terminate  the  agreement,  period,  with  that  country,  very 
serious  consequences  unless  we  can  be  assured  it  will  never  happen 
again. 

So  Mr.  Chairman,  I  think  we  have  given  great  care  to  this.  It  has 
worked  in  many  other  contexts  with  many  other  exchanges  of  con- 
fidential documents.  In  the  international  world  we  are  living  in 
today,  it  is  crucial  to  our  interests,  our  interests  as  law  enforce- 
ment agencies,  that  we  be  able  to  obtain  the  documents  located 
abroad.  The  only  way  we  can  do  it  is  to  have  something  to  give 
back,  but  we  will  be  very  careful. 

Senator  Metzenbaum.  Thank  you  very  much,  Ms.  Bingaman.  We 
will  have  some  questions.  We  appreciate  the  opportunity  to  work 
with  you,  and  I  think  we  will  pass  this  legislation  this  session. 

Ms.  Bingaman.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Anne  K.  Bingaman  follows:] 

Prepared  Statement  of  Anne  K.  Bingaman 

Mr.  Chairman  and  members  of  the  Committee:  I  am  pleased  to  be  here  today 
to  testify  on  behalf  of  the  Administration  in  support  of  S.  2297,  the  International 
Antitrust  Enforcement  Assistance  Act  of  1994.  Enactment  of  this  legislation  is  vi- 
tally needed  if  we  are  to  bring  our  antitrust  enforcement  tools  into  line  with  the 
realities  of  the  global  economy  of  today  and  tomorrow. 

I  want  to  express  the  Administration's  appreciation,  and  my  personal  apprecia- 
tion, for  the  bipartisan  effort  that  has  led  to  the  introduction  of  this  bill.  I  want  par- 
ticularly to  thank  Senators  Metzenbaum  and  Thurmond  for  their  commitment  to  de- 


veloping  an  effective  and  balanced  bill,  and  Senators  Kennedy,  Biden,  Leahy,  Simon, 
Simpson,  Grassley  and  Specter  for  their  cosponsorship. 

This  bill  is  the  product  of  an  ejctensive  and  constructive  dialogue  in  which  I  have 
met  with  many  members  of  the  Committee  and  Committee  staff,  as  well  as  counter- 
parts on  the  House  side,  with  representatives  of  the  business  community  and  of  the 
bar.  A  special  task  force  of  the  American  Bar  Association's  Antitrust  Section,  formed 
to  study  the  bill  and  led  by  former  Assistant  Attorney  General  Jim  Rill,  has  made 
a  tremendous  contribution. 

A  broad  consensus  has  come  out  of  this  dialogue.  First,  there  is  agreement  that 
more  effective  enforcement  tools  are  needed  to  protect  American  businesses  and  con- 
sumers from  anticompetitive  conduct  in  the  international  arena.  Second,  there  is 
agreement  that  these  tools  must  and  can  be  developed  in  a  way  that  safeguards  con- 
fidential business  information  obtained  from  American  firms  from  misuse  or  im- 
proper disclosiire  abroad.  S.  2297  has  been  carefully  crafted  to  achieve  these  objec- 
tives. 

We  live  in  a  global  economy,  in  which  the  subject  matter  of  antitrust  enforcement 
can  be  as  geographically  widespread  as  the  firms  and  the  business  activity  that  af- 
fect our  nation's  markets.  Nearly  a  quarter  of  the  United  States'  GDP  is  accounted 
for  by  export  and  import  trade,  roughJy  double  the  figure  after  World  War  II. 

Today,  international  considerations  in  antitrust  enforcement  are  in  the  main- 
stream of  our  enforcement  activity.  The  Antitrust  Division  currently  has  some  thirty 
active  Sherman  Act  matters  with  major  international  aspects — nearly  double  the 
number  that  were  ongoing  just  one  year  ago.  And  the  nvmiber  that  were  ongoing 
a  year  ago  was  itself  high  by  historical  standards,  reflecting  the  renewed  emphasis 
on  international  enforcement  that  Jim  Pill,  my  predecessor  under  President  Bush, 
had  already  begun. 

Continuing  this  strengthening  of  the  Division's  international  enforcement  pro- 
gram has  been  a  priority  of  mine  since  the  dav  I  came  into  office.  One  of  the  first 
steps  I  took  was  the  creation,  with  the  approval  of  Congress,  of  the  position  of  inter- 
national deputy  assistant  attorney  general  for  antitrust,  and  the  appointment  of 
Professor  Diane  Wood  to  that  position. 

But  the  more  active  we  are,  the  more  apparent  it  is  that  the  tools  we  have  to 
deal  with  this  international  playing  field  are  out  of  date.  Enforcing  the  antitrust 
laws  is  a  fact-intensive  job.  We  need  evidence  to  determine  whether  the  law  has 
been  violated.  If  we  conclude  that  there  has  been  a  violation,  we  need  evidence  to 
make  a  case  that  will  stand  up  in  court. 

More  and  more  oft«n,  the  evidence  we  need  is  located  abroad.  Unfortunately,  evi- 
dence that  is  located  abroad  is  far  too  ofi^n  evidence  that  is  beyond  our  reach — 
whether  it  is  in  the  hands  of  private  firms  or  individuals,  or  in  the  possession  of 
a  foreign  antitrust  enforcement  agency.  And  when  we  cannot  enforce  our  antitrust 
laws  against  foreign  anticompetitive  conduct  because  we  cannot  get  the  evidence,  it 
is  American  consumers  and  American  businesses  that  bear  the  cost. 

The  International  Antitrust  Enforcement  Assistance  Act  would  give  us  the  tools 
we  need  to  get  foreign-located  antitrust  evidence  that  is  beyond  our  reach  today. 
The  bill  womd  enable  the  Justice  Department  and  the  Federal  Trade  Commission 
to  enlist  the  help  of  foreign  antitrust  enforcers  to  get  crucial  antitrust  evidence  al- 
ready in  the  foreign  agencies'  files,  or  in  the  possession  of  persons  in  their  territory, 
by  allowing  us  to  offer  reciprocal  assistance  in  tneir  antitrust  investigations. 

THE  NEED  FOR  FOREIGN-LOCATED  EVIDENCE 

I  noted  a  moment  ago  that  the  Antitrust  Division  cvirrently  has  some  thirty  active 
Sherman  Act  investigations  and  cases  with  substantial  international  aspects.  The 
most  difficult  challenge  in  these  matters — and  too  often  the  biggest  finstration — is 
getting  information  and  documents  from  outside  the  United  States.  Many  of  these 
investigations  involve  straight-out  cartel  conduct  aimed  at  American  businesses  and 
consumers.  In  several  of  these  investigations,  there  is  a  serious  possibility  we  wiU 
be  unable  to  get  the  evidence  to  prosecute  because  crucial  witnesses  or  documents 
are  abroad  and  beyond  our  reach. 

In  some  of  these  cases,  only  the  U.S.  is  targeted  and  only  U.S.  antitrust  laws  are 
involved.  Others  of  these  cartels  are  aimed  at  both  U.S.  and  foreign  markets,  and 
could  be  far  more  effectively  investigated  and  prosecuted  by  joint  action  between 
U.S.  and  foreign  antitrust  authorities.  In  one  such  investigation  recently,  we  seri- 
ously considered  launching  a  coordinated  investigation  with  a  foreign  antitrust  au- 
thority; but  we  recognized  that  provisions  in  both  our  laws  would  have  prevented 
our  sharing  the  evidence  we  obtained  in  our  respective  territories.  We  have  good 
reason  to  believe  the  foreign  antitrust  authority  involved  could  have  obtained  valu- 
able evidence  that  was  beyond  our  reach. 
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But  let  me  give  you  a  different  example,  in  this  case  an  example  of  what  can  be 
done  with  the  kind  of  cooperation  S.  2297  would  make  possible.  Just  three  weeks 
ago,  as  a  result  of  a  joint  investigation  between  the  Antitrust  Division  and  our  coun- 
terparts in  Canada's  Bureau  of  Competition  Policy,  we  broke  up  a  $120  million  a 
year  international  cartel  in  the  fax  paper  market.  Criminal  charges  were  filed  in 
both  the  United  States  and  Canada  as  a  result  of  that  successful  cooperation.  In 
the  U.S.,  those  charges  were  against  a  Japanese  corporation,  two  American  subsidi- 
aries of  Japanese  companies,  and  the  former  president  of  one  of  the  U.S.  subsidi- 
aries, for  their  involvement  in  a  price  fixing  conspiracy  that  raised  thermal  fax 
paper  prices  by  approximately  ten  percent.  The  defendants  pled  guilty,  and  agreed 
to  pay  U.S.  criminal  fines  of  more  than  $6  million,  and  Canadian  criminal  fines  of 
nearly  1  million  Canadian  dollars. 

And  just  a  few  weeks  earlier,  in  another  investigation  with  critical  Canadian  as- 
sistance, including  simviltaneous  raids  for  docximents  in  the  United  States  by  the 
FBI  and  in  Canada  by  the  Royal  Canadian  Mounted  Police,  we  successfully  com- 
pleted a  major  price  fixing  investigation  in  the  $100  million  a  year  plastic  dinner- 
ware  industry.  Criminal  fines  in  the  case  so  far  have  exceeded  $8  million,  and  more 
are  expected. 

These  joint  U.S. -Canadian  investigations  were  possible  only  because  we  and  the 
Canadians  have  a  mutual  legal  assistance  treaty  for  cooperation  in  criminal  law  en- 
forcement that  covers  antitrust  cases.  Unlike  Canada,  however,  most  countries  with 
which  the  United  States  has  agreements  of  this  kind  do  not  treat  antitrust  matters 
as  part  of  their  criminal  law,  and  thus  it  is  far  more  difficult,  and  in  some  cases 
impossible,  to  use  these  agreements  as  a  vehicle  for  cooperative  efforts. 

Let  me  give  you  another  example.  I  know  you  are  familiar  with  the  parallel  settle- 
ments last  month  of  the  U.S.  and  European  Commission  antitrust  cases  against 
Microsoft,  it  is  absolutely  clear  that  our  cooperation  with  the  European  Commission 
in  that  case  led  to  faster,  more  effective  and  consistent  reUef  than  would  have  been 
possible  for  either  us  or  the  European  Commission  working  alone.  As  Business  Week 
put  it  in  an  editorial  last  week,  "In  an  era  of  global  competition,  the  Justice  Dept. 
used  sound  judgment  by  working  closely  with  European  governments.  This  also 
frees  companies  from  having  to  defend  the  same  case  twice."  The  Financial  Times 
called  the  joint  settlements  a  "milestone  in  antitrust  law"  that  resulted  from  "un- 
precedented cooperation  between  authorities  in  Washington  and  Brussels." 

But  cooperation  in  the  Microsoft  case  was  possible  only  because  Microsoft  agreed 
that  the  Justice  Department  and  the  European  Commission  could  share  information 
Microsoft  had  provided  to  the  two  agencies.  Cooperation  with  Canada  in  the  plastic 
dinnerware  and  fax  paper  cartel  cases  was  possible  only  because  the  U.S. -Canada 
MLAT  came  into  play.  With  S.  2297  we  will  be  able  to  expand  this  kind  of  coopera- 
tion, to  come  closer  to  the  day  when  cartels  can  no  longer  prey  on  the  American 
market  from  safe  havens  abroad. 

All  of  the  antitrust  agreements  we  have  entered  into  in  the  past  with  some  of  oiu* 
foreign  counterpairts  fall  short,  because  they  are  limited  by  existing  law.  None  of 
these  agreements  allows  the  enforcement  agencies  to  share  investigative  informa- 
tion whose  confidentiality  is  protected  under  national  law.  And  none  of  them  allow 
an  antitrust  agency  to  obtain  information  from  private  parties  on  a  compulsory 
basis  to  assist  an  antitrust  investigation  in  the  other  country.  Even  our  1991  agree- 
ment with  the  European  Commission — the  most  recent  of  our  existing  antitrust 
agreements — would  not  have  allowed  us  to  discuss  the  evidence  in  our  respective 
cases  if  Microsoft  had  not  waived  its  objection  to  our  doing  so. 

The  vital  importance  of  cooperation  and  access  to  foreign-located  evidence  has 
been  recognized  in  other  areas  of  economic  law,  where  there  are  cooperative  ar- 
rangements for  access  to  foreign  evidence  that  far  svupass  what  can  be  done  under 
present  law  in  antitrust  enforcement.  Notably,  in  the  securities  area — where  the 
internationalization  of  the  securities  marketplace  beginning  in  the  1980's  high- 
lighted the  need  for  international  cooperation  in  policing  securities  markets — the 
SEC  has  fifteen  memoranda  of  understanding  witn  its  foreign  counterparts  under 
which  it  can  obtain  confidential  investigative  information  and  seek  assistance  in  ob- 
taining overseas  evidence,  in  exchange  lor  the  SEC's  agreement  to  reciprocate.  Simi- 
lar arrangements  exist  for  tax  law  enforcement. 

This  is  the  kind  of  authority  we  need  for  antitrust — authority  that  will  expand 
oiir  ability  to  protect  businesses  and  consumers  fi"om  anticompetitive  conduct,  wher- 
ever it  takes  place,  that  violates  our  antitrust  laws.  We  need  to  be  able  to  ask  our 
foreign  counterparts  for  information  in  their  investigative  files.  We  need  to  be  able 
to  ask  our  foreign  counterparts  to  obtain  information  for  us  from  companies  and  in- 
dividuals in  their  territory.  And  in  order  to  get  that  kind  of  cooperation,  we  need 
legislation  that  will  allow  us  to  reciprocate. 
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S.  2297  WILL  PROVIDE  THE  NEEDED  TOOLS 

First,  S.  2297  would  help  us  get  evidence  that  foreign  antitrust  authorities  have 
gathered  in  their  own  antitrust  investigations  that  is  relevant  to  a  violation  of  our 
antitrust  laws.  The  bill  would  allow  tne  Justice  Department  and  Federal  Trade 
Commission  to  reciprocate  by  responding  to  requests  from  foreign  antitrust  authori- 
ties for  investigative  information  that  cannot  be  disclosed  to  them  today  because  of 
confidentiality  provisions  in  the  Antitrust  Civil  Process  Act,  grand  jury  secrecy 
rules,  and  comparable  provisions  in  the  Federal  Trade  Commission  Act. 

Second,  the  bill  would  enable  us  to  get  assistance  from  foreign  antitrust  authori- 
ties in  gathering  evidence  from  private  firms  or  individuals  that  are  beyond  the 
reach  of  U.S.  process,  by  giving  us  the  ability  to  reciprocate.  It  wotild  allow  the  Jus- 
tice Department  to  use  antitrust  civil  investigative  demands  to  obtain  information 
on  behalf  of  foreign  antitrust  authorities,  or  to  seek  a  court  order  to  compel  the  pro- 
duction of  documents  or  testimony  in  the  United  States  in  aid  of  a  foreign  antitrust 
investigation. 

All  of  these  provisions  are  accompanied  by  extensive  safeguards  to  make  sure  that 
confidential  business  information  obtained  irom  American  firms  wiU  not  be  misused 
or  improperly  disclosed  by  foreign  antitrust  authorities.  These  safeguards  are  a  cru- 
cial part  of  the  bill.  They  are  there  to  give  confidence  that  these  vital  tools  designed 
to  protect  our  businesses  and  consumers  from  illegal  anticompetitive  conduct  will 
not  themselves  open  the  door  to  unfafr  competition  from  abroad.  Let  me  summarize 
these  safeguards. 

(1)  First,  antitrust  evidence  could  be  provided  to  a  foreign  antitrust  au- 
thority under  the  bill  only  pursuant  to  a  publicly  disclosed  antitrust  mutual 
assistance  agreement. 

(2)  Before  entering  into  any  agreement,  and  before  providing  assistance 
under  any  a^eement,  the  U.S.  antitrust  agencies  woula  have  to  be  satisfied 
that  the  foreign  antitrust  authority  can  and  will  meet  stringent  confidential- 
ity requirements  for  the  information  that  we  provided. 

•  The  foreign  antitrust  authority  must  have  laws  in  place  that  give  protection  to 
any  information  it  receives  from  the  U.S.  authorities  that  is  no  less  Uian  the 
protection  the  information  would  have  in  the  hands  of  the  U.S.  agencies. 

•  The  Attorney  General  or  Federal  Trade  Commission,  as  the  case  may  be,  must 
be  satisfied  that  the  foreign  authority  can  and  will  comply  with  all  applicable 
confidentiality  requirements. 

•  The  information  must  be  used  only  for  antitrust  enforcement. 

•  The  information  must  be  returned  to  the  Attorney  General  or  Federal  Trade 
Commission  at  the  end  of  the  foreign  investigation  or  proceeding. 

•  If  there  is  ever  a  breach  of  confidentiahty,  the  person  that  provided  the  infor- 
mation would  have  to  be  notified,  and  the  mutual  assistance  agreement  would 
be  terminated  unless  adequate  steps  were  taken  to  minimize  the  harm  from  the 
breach  and  to  make  sure  the  breacn  does  not  recur. 

(3)  The  bill  does  not  authorize  the  disclosure  of  premerger  information 
that  was  received  by  the  Attorney  General  or  the  Federal  Trade  Commission 
under  §  7A  of  the  Clayton  Act  (Title  II  of  tile  Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  ]976). 

(4)  In  addition,  the  bill  does  not  authorize  the  disclosure  of  information 
submitted  to  the  U.S.  Government  in  connection  with  title  III  of  the  Export 
Trading  Company  Act  of  1982  or  any  other  statute  that  is  not  a  federal  anti- 
trust law  within  the  meaning  of  the  bill. 

(5)  The  bill  makes  it  clear  that  national  security  information  cannot  be 
passed  along  to  a  foreign  agency. 

(6)  The  bill  includes  provisions  to  assure  that  assistance  under  these 
agreements  will  be  a  two-way  street,  and  that  the  foreign  antitrust  agency 
will  provide  us  with  assistance  that  is  comparable  in  scope  to  what  we  agree 
to  provide  in  return.  We  have  no  intention  to  enter  into  one  of  these  agree- 
ments— and  the  bill  would  not  allow  us  to — unless  we  are  satisfied  that  we 
are  getting  value  in  return.  The  whole  point  of  this  bill  is  to  allow  us  to  ob- 
tain the  evidence  we  need  to  prosecute  anticompetitive  conduct  that  violates 
our  laws,  and  we  will  not  enter  into  agreements  that  do  not  further  that  ob- 
jective. 

(7)  Before  providing  assistance  under  the  Act  in  response  to  any  foreign 
request  for  assistance,  the  Attorney  General  or  the  Federal  Trade  Commis- 
sion must  conclude  that  doing  so  is  consistent  with  the  public  interest  of  the 
United  States.  This  important  safeguard  gives  further  assurance  that  the 
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Act  will  be  implemented  in  a  way  that  advances,  and  that  it  does  not  put 
at  risk,  important  U.S.  interests.  The  bill  specifically  directs  the  Attorney 
General  and  the  Federal  Trade  Commission  to  include  in  their  consider- 
ation anv  proprietary  interest  the  foreign  government  involved  may  have 
that  could  benefit  from  or  be  affected  by  the  assistance  the  U.S.  agencies 
have  been  asked  to  provide. 

CONCLUSION 

Mr.  Chairman,  S.  2297  represents  a  carefully  prepared  mechanism  that  will  allow 
us  to  get  the  evidence  we  need  to  enforce  our  antitrust  laws  in  today's  global  econ- 
omy, while  safeguarding  sensitive  business  information  against  misuse  and  im- 
proper disclosure.  With  this  legislation,  I  believe  that  I  and  my  successors,  and  our 
colleagues  at  the  Federal  Trade  Commission,  will  have  the  tools  we  need  to  extend 
the  level  plajdng  field  for  the  benefit  of  American  consumers  and  American  busi- 
nesses through  expanded  international  antitrust  cooperation. 

I  will  be  pleased  to  answer  any  questions  that  members  of  the  Committee  may 
have. 

Senator  Metzenbaum.  This  committee  stands  in  recess  until  I 
can  get  back,  which  I  would  guess  would  be  about  45  minutes. 

[Recess.] 

Senator  Thurmond.  Senator  Metzenbaum's  staff  suggested  we  go 
ahead.  So  Mr.  Mann,  if  you  want  to  proceed. 

STATEMENT  OF  MICHAEL  MANN,  DIRECTOR,  OFFICE  OF 
INTERNATIONAL  AFFAIRS,  SECURITIES  AND  EXCHANGE 
COMMISSION 

Mr.  Mann.  Thank  you,  Mr.  Chairman.  I  am  pleased  to  testi^ 
today  on  behalf  of  the  Securities  and  Exchange  Commission  regard- 
ing the  SEC's  experience  with  and  statutory  authority  for  inter- 
national enforcement  cooperation.  The  SEC  is  a  domestic  regulator 
with  long-standing  ability  to  gather  information  in  the  U.S.  for  use 
in  investigations.  Such  domestic  powers,  however,  needed  to  be 
supplemented  as  the  United  States'  markets  developed  into  the 
largest  and  most  international  securities  markets  in  the  world. 
Today  over  600  foreign  companies  have  securities  listed  on  U.S. 
markets. 

In  the  last  10  years,  the  dollar  volume  of  U.S.  stocks  purchased 
and  sold  from  abroad  increased  five-fold  from  approximately  124 
billion  in  1984  to  617  billion  in  1993.  Now  it  is  no  more  difficult 
to  initiate  a  U.S.  securities  transaction  from  abroad  than  it  is  from 
within  the  United  States.  In  addition,  those  who  trade  through  off- 
shore accounts  frequently  enjoy  the  protections  of  a  foreign  coun- 
try's banking  or  blocking  laws,  often  to  the  detriment  of  U.S.  inves- 
tigative agencies  like  the  SEC  and  the  investors  we  seek  to  protect. 

The  problem  is  straightforward.  Where  violators  of  the  U.S.  secu- 
rities laws  conduct  aspects  of  their  schemes  from  beyond  U.S.  bor- 
ders, the  SEC  must  be  able  to  obtain  evidence  located  in  those 
countries.  But  though  the  SEC  has  broad  powers  to  subpoena  wit- 
nesses and  evidence,  it  cannot  serve  or  enforce  its  subpoenas 
abroad.  Until  fairly  recently  most  of  our  foreign  counterparts 
lacked  the  authority  to  use  their  compulsory  investigative  powers 
to  assist  our  investigations  unless  they  suspected  an  independent 
violation  of  their  domestic  securities  laws. 

As  a  result,  the  SEC  was  not  able  to  readily  gain  access  to  for- 
eign-based information  that  it  needed  for  investigative  purposes. 
The  only  practical  solution  was  to  create  a  regime  where  we  could 
work  directly  with  our  foreign  counterparts,  having  them  be  in  a 
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position  to  assist  us  when  our  investigations  led  to  their  national 
borders  and  vice  versa.  The  first  step  in  this  effort  was  for  the  SEC 
to  obtain  the  authority  which  Congress  granted  in  1988  to  exercise 
its  subpoena  power  on  behalf  of  foreign  authorities  in  order  to  in- 
vestigate possible  violations  of  foreign  securities  laws. 

That  legislation  contained  in  section  21(a)(2)  of  the  Securities  Ex- 
change act  gives  the  SEC  the  discretion  to  issue  a  subpoena  re- 
garding alleged  violations  of  foreign  securities  law.  Because  the 
statute  directs  the  SEC  to  consider  whether  the  foreign  requesting 
authority  has  agreed  to  provide  reciprocal  assistance  to  the  com- 
mission, the  statute  has  created  a  powerful  incentive  for  foreign 
countries  to  grant  similar  authority  to  their  own  securities  regu- 
lators. 

Section  21(a)(2)  has  become  a  model  for  securities  enforcement 
legislation  in  the  rest  of  the  world.  To  date,  no  fewer  than  11  for- 
eign countries  have  adopted  similar  legislation.  And  the  approach 
of  section  21(a)(2)  has  been  endorsed  by  two  international  organiza- 
tions of  securities  regulators.  With  the  United  States  at  the  fore- 
front, an  environment  of  cooperation  has  been  created  in  the  area 
of  securities  regulation. 

Section  21(a)(2)  and  related  legislation  enacted  in  1990  have  pro- 
vided the  SEC  with  the  flexibility  to  develop  strong,  cooperative, 
reciprocal  arrangements  with  foreign  counterparts  frequently  in 
the  form  of  bilateral  understandings  known  as  memoranda  of  un- 
derstandings or  MOU's.  An  MOU  sets  out  the  procedures  and  un- 
derstandings including  specific  safeguards  regarding  confidentiality 
and  the  manner  in  which  information  can  be  used  by  which  the 
SEC  and  its  foreign  counterparts  may  cooperate.  To  date,  the  SEC 
has  entered  into  15  such  MOU's  with  foreign  authorities.  The  SEC 
now  provides  assistance  and  receives  assistance  from  foreign  regu- 
lators on  almost  a  daily  basis. 

Last  year  alone,  the  commission  made  over  200  requests  for  as- 
sistance from  our  counterparts  abroad.  The  trend  is  clear.  As  our 
markets  have  become  increasingly  international,  we  have  seen  se- 
curities law  violators  attempt  to  use  every  device,  border,  and 
international  legal  impediment  to  slow  the  efforts  of  the  SEC  to  in- 
vestigate and  prosecute  them.  Accordingly,  our  cases  have  grown 
increasingly  complex.  Often,  we  must  follow  leads  all  over  the 
world  seeking  new  clues,  new  documents,  and  new  facts  on  which 
to  pursue  the  wrongdoers. 

Armed  with  its  international  investigative  authority,  its  MOU's 
and  its  other  cooperative  arrangements,  the  SEC  with  the  support 
of  Congress  is  now  well  positioned  to  police  the  internationalized 
market  of  the  United  States.  I  would  be  pleased  to  answer  any 
questions. 

Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Mann.  I  am 
sorry  I  did  not  get  here  for  your  opening,  but  I  glanced  through 
what  you  were  saying,  and  I  think  I  am  up  to  speed.  As  you  know, 
our  bill  is  modeled  on  SEC  law  which  allows  the  agency  to  share 
confidential  information  with  its  foreign  counterparts.  However, 
the  SEC  law  does  not  contain  the  same  safeguards  against  the  dis- 
closure of  confidential  business  information  that  we  have  included 
in  our  bill. 
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I  am  told  that  SEC  investigations  gather  sensitive  business  docu- 
ments that  U.S.  companies  would  not  want  to  fall  into  the  hands 
of  their  foreign  competitors.  Under  your  exchange  authority,  those 
same  documents  can  be  shared  with  foreign  authorities.  Has  the 
SEC  ever  had  a  foreign  securities  authority  leak  confidential  busi- 
ness information  that  it  received  from  your  agency? 

Mr.  Mann.  No,  we  have  not.  Senator. 

Senator  Metzenbaum.  Are  there  cases  that  the  SEC  would  have 
lost  in  court  without  the  evidence  that  it  got  from  abroad? 

Mr.  Mann.  Well,  I  think  the  question  is  not  are  there  cases — 
from  our  perspective,  we  would  pursue  all  of  the  cases  that  come 
before  us  with  as  much  vigor  as  necessary  to  try  to  prevail.  What 
the  legislation  has  changed  for  us  is  it  has  given  us  a  tool  that 
makes  it  much  more  efficient  to  go  forward  and  investigate  securi- 
ties fraud.  Today  because  we  can  ask  our  foreign  counterparts  for 
assistance,  we  do  not  have  to  end  up  in  complex  litigation  in  the 
United  States  in  foreign  courts  where  we  would  have  to  put  5  or 
10  staff  people  working  for  a  matter  of  weeks  or  months  to  be  able 
to  compel  the  production  of  evidence. 

In  the  1980's  when  we  were  confronted  with  these  cases,  the  only 
way  we  got  information  was  by  appealing  to  U.S.  and  foreign 
courts.  That  was  expensive.  It  was  time  consuming,  and  often  the 
evidence  was  stale  by  the  time  we  got  it.  I  would  not  say  that  the 
SEC  would  ever  back  away  from  a  case  if  we  believed  there  was 
wrongdoing.  What  we  would  end  up  doing,  however,  is  using  our 
resources  in  a  way  that  would  be  much  more  costly  to  the  agency, 
and  as  a  result,  our  ability  to  bring  the  400  cases  we  bring  a  year 
would  be  drastically  reduced. 

Senator  METZENBAUM.  Thank  you  very  much,  and  I  want  to  say 
just  before  I  turn  the  floor  over  to  my  colleague  that  I  think  the 
SEC  in  the  last  IV2  years  has  been  so  much  more  aggressive  an 
agency  and  is  doing  such  a  superb  job  that  you  should  have  a  right 
to  be  proud  of  the  fact  that  you  are  part  of  the  team.  I  think  it  has 
been  an  activist  SEC  and  it  is  in  contradistinction  to  that  which 
we  experienced  for  the  12  years  previous. 

Mr.  Mann.  Thank  you,  Senator. 

Senator  METZENBAUM.  Senator  Thurmond. 

Senator  Thurmond.  Thank  you,  Mr.  Chairman.  Mr.  Mann,  based 
on  your  experience  at  the  SEC,  do  you  believe  that  other  countries 
are  likely  to  follow  the  language  of  this  legislation  when  they  au- 
thorize their  antitrust  agencies  to  provide  information  to  the  Unit- 
ed States? 

Mr.  Mann.  Yes,  I  do.  Senator.  In  fact,  our  experience  was  when 
we  were  drafting  our  own  legislation  that  countries  made  clear  that 
they  would  give  us  no  more  than  we  were  willing  to  obtain  our- 
selves. And  as  a  result,  when  we  drafted  the  legislation,  there  is 
a  specific  statement  that  there  not  be  a  requirement  of  dual  crimi- 
nality. The  reason  for  that  is  that  if  we  put  in  a  requirement  of 
dual  criminality,  so  would  they.  Their  laws  are  narrower  and  often 
quite  different  than  ours.  We  would  get  less  assistance  and  while 
it  would  not  hamper  their  investigations  because  of  the  breadth  of 
our  law,  it  would  hamper  our  own.  And  since  the  purpose  of  this 
legislation  is  to  provide  a  carrot  so  that  our  investigations  can  be 
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more  complete,  we  felt  that  the  best  way  was  to  set  a  model  in  the 
legislation  that  could  be  followed,  and  it  has  been. 

Senator  Thurmond.  Is  it  important  for  our  legislation  to  contain 
only  those  terms  that  we  would  like  to  be  applied  to  us  by  foreign 
governments? 

Mr.  Mann.  I  believe  so.  I  think  that  the  terms  when  you  are 
speaking  of  cooperation,  the  more  open-ended  the  possibilities  are 
in  terms  of  what  kind  of  assistance  can  be  brought,  the  better  the 
legislation,  the  better  the  foundation  the  legislation  will  leave  for 
the  negotiators  of  the  understandings  that  will  be  put  in  place  as 
a  result  of  the  legislation. 

One  of  the  things  that  we  have  found  in  negotiating  our  under- 
standings and  in  implementing  them  is  that  we  work  closely  with 
our  counterparts  and  the  Justice  Department  and  the  State  De- 
partment to  evaluate  requests  that  we  receive.  We  receive  enor- 
mous amount  of  information  about  the  basis  for  the  request  under 
the  MOU's.  And  so  it  is  critical  that  the  legislation  lay  a  foundation 
that  will  make  it  easier  to  negotiate  these  understandings. 

Senator  Metzenbaum.  Mr.  Mann,  what  is  your  perspective  on 
the  view  of  some  businesses  that  materials  in  the  possession  of  the 
antitrust  agencies  may  have  greater  commercial  sensitivity  than 
the  information  in  the  possession  of  the  SEC? 

Mr.  Mann.  Well,  I  am  not  an  expert  in  the  antitrust  laws.  I  know 
that  we  receive  an  enormous  amount  of  information  about 
financings,  about  bank  accounts,  about  transactions  and  trading 
strategies  as  a  routine  matter  which  we  share  with  our  foreign 
counterparts.  That  information  is  considered  to  be  highly  sensitive 
by  the  firms  that  give  it  to  us  and  the  people  that  give  it  to  us, 
and,  in  fact,  there  is  almost  no  request  that  we  would  make  or  de- 
mand that  we  would  make  for  information  where  we  would  not 
contemporaneously  with  the  information  being  received  also  receive 
a  request  for  confidential  treatment  under  the  Freedom  of  Informa- 
tion act.  So  obviously  they  feel  that  it  is  highly  sensitive,  and  as 
a  result,  I  would  say  that  the  information  that  we  share  is  very 
sensitive. 

Senator  Thurmond.  Thank  you,  Mr.  Chairman. 

Senator  Metzenbaum.  Thank  you  very  much.  Senator  Thur- 
mond. Thank  you  very  much,  Mr.  Mann,  and  we  look  forward  to 
working  with  you. 

Mr.  Mann.  Thank  you.  Senator. 

[The  prepared  statement  of  Michael  D.  Mann  follows:] 

Prepared  Statement  of  Michael  D.  Mann 

Chairman  Metzenbaum  and  Members  of  the  Subcommittee:  I  am  pleased  to 
testify  today,  on  behalf  of  the  Securities  and  Exchange  Commission  ("the  SEC"  or 
"the  Commission  "),  regarding  the  SEC's  experience  with  and  statutory  authority  for 
international  enforcement  cooperation. 

With  the  increase  in  international  securities  trading,  the  information  the  SEC 
needs  to  enforce  the  U.S.  securities  laws  is  often  outside  the  United  States.  The 
SEC  has  found  that  cooperation  with  foreign  secxirities  authorities,  rather  than  uni- 
lateral action,  is  generally  the  best  way  to  obtain  information  abroad.  The  SEC  has 
also  found  that  it  is  useful  to  formalize  its  relationships  with  foreign  securities  au- 
thorities in  memoranda  of  understanding  ("MOUs  ").  The  SEC  now  has  MOUs  with 
many  of  its  major  foreign  counterparts,  including  those  in  Canada,  France,  Italy, 
Japan,  Mexico  and  the  United  Kingdom.  The  SEC  continues  to  negotiate  and  enter 
into  new  MOUs,  including  a  recent  understanding  with  the  secvuities  regulator  in 
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China.  Several  provisions  in  the  federal  securities  laws  have  assisted  the  SEC  in 
negotiating  strong  MOUs  with  foreign  regulators  and  obtaining  useful  assistance 
from  them  in  particular  cases.  These  statutory  provisions  include: 

Section  21(a)(2)  of  the  Securities  Exchange  Act  of  1934  ("the  Exchange 
Act  "),  added  in  1988,  which  authorizes  the  SEC,  at  the  request  of  a  foreign 
secvuities  authority,  to  gather  information  in  the  United  States  about  po- 
tential violations  of  foreign  senirities  laws; 

Section  24(c),  added  in  1990,  which  confirms  the  SEC's  authority  to  pro- 
vide access  to  its  existing  nonpublic  files  to  foreign  securities  authorities; 
and 

Section  24(d),  also  added  in  1990,  which,  under  certain  circiunstances, 
provides  an  exemption  fi-om  disclosure  under  the  Freedom  of  Information 
Act  for  information  obtained  by  the  SEC  from  a  foreign  secvuities  authority. 

Section  21(a)(2)  has  become  a  model  throughout  the  world  for  developing  legisla- 
tion to  authorize  securities  regulators  to  assist  their  counterparts  in  investigating 
cross-border  violations  of  law.  These  provisions  in  the  relevant  foreign  laws  have  al- 
ready proven  usefiil  to  the  SEC  in  many  investigations. 

I.  THE  SEC's  INTERNATIONAL  ENFORCEMENT  PROGRAM 

A  The  challenge  of  international  markets 

The  SEC  is  a  domestic  regulator.  The  markets  it  regulates,  however,  are  the  larg- 
est, most  international  securities  markets  in  the  world.  Over  six  hundred  foreign 
companies  have  securities  listed  or  traded  on  U.S.  markets.  The  dollar  volume  of 
U  S.stocks  purchased  and  sold  fi-om  abroad  increased  fi-om  $124.3  billion  in  1984  to 
$617.3  billion  in  1993.^  ^  ^       , 

Today  it  is  no  more  difficult  to  conduct  a  U.S.  securities  transaction  from  abroad 
than  it  is  from  within  the  United  States.  The  point  of  origin  of  the  trade,  however, 
has  potentially  important  implications  for  the  SEC's  enforcement  program.  The  clas- 
sic example  of  the  use  of  international  borders  to  attempt  to  evade  detection  oc- 
curred in  the  Santa  Fe  case.^  In  Santa  Fe,  several  of  the  largest  Swiss  banks  pur- 
chased for  their  clients  substantial  amounts  of  stock  options  in  the  United  States 
just  before  the  announcement  of  a  tender  offer  for  Santa  Fe  International.  The  tim- 
ing of  the  transactions,  combined  with  the  overnight  profits  of  millions  of  dollars, 
immediately  raised  the  SEC's  suspicions.  However,  it  took  almost  three  years  of 
intergovernmental  exchanges  before  the  traders,  all  of  whom  were  foreign  friends 
of  one  of  the  company's  directors,  were  identified  to  the  SEC  by  the  Swiss  authori- 
ties. 

Americans,  as  well  as  foreigners,  have  used  foreign  accounts  in  an  attempt  to 
evade  the  U.S.  securities  laws.  Indeed,  Dennis  Levine,  an  American  investment 
banker  based  in  New  York  City,  became  a  prominent  "foreign"  insider  trader  by 
trading  through  a  branch  of  a  Swiss  bank  located  in  the  Bahamas.  His  transactions 
often  started  with  phone  calls  fi-om  various  pay  phones  in  Manhattan.  His  attempts 
to  evade  the  law  ultimately  failed  because  the  SEC  was  able  to  convince  the  Attor- 
ney General  of  the  Bahamas  that,  under  the  particular  facts  of  that  case,  banking 
secrecy  should  not  be  appUed  to  Levine's  securities  transactions.  In  Levine,^  as  in 
Santa  Fe,  however,  the  intergovernmental  discussions  were  time-consuming  and  the 
results  unpredictable. 

The  problem  is  relatively  straightforward:  where  violators  of  the  U.S.  securities 
laws  conduct  aspects  of  their  schemes  from  beyond  U.S.  borders,  the  SEC  must  be 
able  to  obtain  evidence  located  in  other  countries.  The  SEC  has  broad  powers  to 
subpoena  witnesses  and  evidence,  but  it  cannot  serve  or  enforce  its  subpoenas 
abroad.-*  Moreover,  institutions  whose  records  are  often  critical  to  SEC  investiga- 
tions, such  as  foreign  banks,  fi-equently  are  prohibited  by  their  own  countries'  se- 
crecy laws  fi-om  assisting  the  Commission. 

B.  The  SEC's  response  to  internationalization 

The  SEC's  first  efforts  to  pierce  foreign  iiuisdictional  barriers  were  made  in  the 
U.S.  courts.  In  such  cases,  the  SEC  would  serve  a  subpoena  on  a  U.S.  branch  of 
a  foreign  bank  and  seek  a  court  order  compelling  the  bank  to  provide  documents 


1  Securities  Industry  Association,  1994  Securities  Industry  Fact  Book  at  42. 

2  See  SEC  v.  Certain  Unknown  Purchasers  of  the  Common  Stock  of  and  Call  Options  for  the 
Common  Stock  of  Santa  Fe  Int'l  Corp.,  [1984-85]  Fed.  Sec.  L.  Rep.  (CCH)  para.  91,951 
(S.D.N.Y.  Feb.  20,  1985).  „„^^ 

^SEC  V.  Levine,  SEC  Lit.  Rel.  No.  11,095,  35  SEC  Dkt.  898  (May  12,  1986). 
*See  Exchange  Act  Section  21(b),  15  U.S.C.  §78u(b);  CFTC  v.  Nahas,  738  F.2d  487  (D.C.  Cu-. 
1984);  SEC  v.  Zanganeh,  470  F.  Supp.  1307  (D.D.C.  1978). 
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located  abroad.^  These  SEC  efforts,  while  successful,  were  hotly  contested.  More- 
over, they  were  expensive,  protracted,  and  drew  enormous  criticism  from  the  other 
nations  as  unjustified  extraterritorial  assertions  of  jurisdiction.  Under  the  cir- 
cumstances, and  given  the  expanding  number  of  cases  the  SEC  had  to  address,  it 
was  clear  that  a  new  approach  was  needed. 

In  response,  the  SEC  has  developed  a  program  of  international  information  gath- 
ering that  is  premised  on  cooperation  rather  than  confrontation.  The  SEC  has  en- 
tered into  direct,  bilateral  arrangements  known  as  memoranda  of  understanding 
with  its  foreign  counterparts.  MOUs  define  and  formalize  procedures  to  request  and 
provide  information  in  connection  with  the  efforts  of  the  Commission  and  its  foreign 
counterparts  to  administer  and  enforce  their  respective  securities  laws.  In  addition, 
as  situations  arise  where  information  is  located  in  countries  with  which  the  SEC 
does  not  have  an  MOU,  the  SEC  also  establishes  case-specific  arrangements  with 
foreign  authorities  that  are  premised  on  the  same  underlying  principles  as  MOUs. 

When  the  SEC  began  to  explore  cooperation  as  the  medium  for  gaining  access  to 
foreign-based  information,  and  the  use  of  MOUs  as  formal  vehicles  for  cooperation, 
it  became  clear  that  the  success  of  such  an  approach  would  depend  on  legislative 
changes.  The  SEC  and  most  of  its  foreign  counterparts  lacked  the  authority  to  use 
their  compulsory  investigative  powers  unless  there  was  an  independent  basis  for 
suspecting  a  violation  of  domestic  securities  law.  Therefore,  the  most  to  which  any 
authority  would  agree  was  to  provide  information  that  it  had  "in  its  hands"  or  that 
it  could  obtain  through  its  "best  efforts."  As  a  result,  despite  the  best  intentions  of 
the  SEC  and  its  counterparts,  it  was  impossible  to  have  effective  cooperation,  par- 
ticularly when  the  production  of  bank  records  was  at  issue.^ 

I.  THE  INTERNATIONAL  ENFORCEMENT  AMENDMENTS  TO  THE  EXCHANGE  ACT 

The  onlv  practical  solution  to  the  SEC's  information  gathering  problem  was  to  ob- 
tain legislative  authority  to  assist  its  counterparts  and  conversely  for  its  counter- 
parts to  obtain  similar  authority.  The  first  step  in  this  process  came  with  the  addi- 
tion of  Section  21(a)(2)  of  the  Exchange  Act  in  1988.  In  drafting  that  legislation, 
Congress  built  upon  the  SEC's  broad  domestic  investigative  powers  under  the  Ex- 
change Act  and  thereby  incorporated  the  body  of  law  and  practice  that  had  devel- 
oped over  the  course  of  the  last  55  years. 

Section  21(a)(2)  now  permits  the  SEC,  "in  its  discretion,"  to  conduct  an  investiga- 
tion, including  the  use  of  its  compulsory  powers,  on  behalf  of  a  foreign  securities 
authority.  In  deciding  how  to  exercise  its  discretion,  the  Commission  is  directed  to 
consider  "whether  (A)  the  requesting  authority  has  agreed  to  provide  reciprocal  as- 
sistance in  securities  matters  to  the  Commission;  and  (B)  compliance  with  the  re- 
quest would  prejudice  the  public  interest  of  the  United  States."  Such  assistance  may 
De  provided  'without  regard  to  whether  the  facts  stated  in  the  request  would  also 
constitute  a  violation  of  the  laws  of  the  United  States."  "^  This  approach  was  taken 
because  the  securities  laws  of  the  United  States  are  broader  tnan  tiiose  of  most 
other  countries,  and  the  alternative  "dual  criminaUty"  approach,  if  adopted  in  for- 
eign legislation,  would  have  greatly  restricted  the  reciprocal  assistance  available  to 
the  SEC.8 

Section  21(a)(2)  gives  the  Commission  the  discretion  to  issue  a  subpoena  regard- 
ing alleged  violations  of  foreign  laws  relating  to  securities  matters.  This  section 
works  in  the  following  manner:  A  foreign  authority  seeking  the  SEC's  assistance 
submits  a  request  detailing  the  facts  which  constitute  potential  violations  of  its 
laws.  The  Commission  then  reviews  the  request  and  makes  a  determination  wheth- 
er to  authorize  the  issuance  of  a  subpoena.  If  the  Commission  authorizes  the  use 
of  compulsory  powers,  the  staff  conducts  an  investigation  in  the  United  States,  gath- 


"See,  e.g.,  SEC  v.  Banca  Delia  Svizzera  Italiana,  92  F.R.D.  Ill  (S.D.N.Y.  1981). 

^  lAs  an  alternative  means  of  obtaining  evidence  located  outside  of  the  United  States,  the  SEC 
is  sometimes  able  to  use  certain  mutual  legal  assistance  treaties  to  which  the  United  States  is 
a  party.  These  treaties  provide  for  the  excnange  of  information  in  criminal  matters  only,  and 

fenerally  require  that  the  violation  under  investigation  constitute  an  offense  under  the  laws  of 
oth  the  requesting  and  the  requested  country.  Because  the  U.S.  securities  laws  are  often  broad- 
er than  those  of  other  countries,  many  requests  for  information  under  mutual  assistance  treaties 
can  be  denied  by  foreign  governments  for  lack  of  "dual  criminality."  In  addition,  these  treaties, 
which  were  not  designed  specifically  for  securities  enforcement  matters,  require  the  involvement 
of  domestic  and  foreign  criminal  authorities. 
nsU.S.C.  §78u(a)(2). 

®  Assistfince  by  a  federal  agency  in  civil  law  enforcement  is  similar  to  the  assistance  that  has, 
since  1855,  been  provided  by  U.S.  courts  to  foreign  courts  under  28  U.S.C.  §  1782  and  its  prede- 
cessors. See  Stahr,  Discovery  Under  28  U.S.C.  §1782  for  Foreign  and  International  Proceedings, 
20  Va.  J.  Int'l  L.  597  (1990).  International  assistance  in  civil  cases  is  also  akin  to  the  assistance 
routinely  provided  in  criminal  cases. 
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ering  the  requested  information  as  it  would  in  a  domestic  case.  In  this  way,  the 
Commission  retains  control  of  the  investigation  in  the  United  States.  Because  the 
legislation  relies  upon  the  Commission's  established  procedures  for  conducting  in- 
vestigations, witnesses  have  all  of  the  rights  and  privileges  accorded  witnesses  in 
SEC  proceedings,  thus  avoiding  constitutional  questions. 

Moreover,  the  legislation  provides  the  SEC  with  flexibility,  as  the  Commission  is 
not  required  to  enter  into  an  MOU  before  granting  assistance  to  a  foreign  securities 
authority.  In  the  absence  of  an  MOU,  the  SEC  may,  if  it  receives  all  necessary  con- 
fidentiality and  use  assurances,  assist  a  foreign  regulator  in  investigating  a  fraud, 
and  thereby  demonstrate  the  value  of  international  cooperation.  This  allows  the 
SEC  to  use  its  powers  to  encoiirage  the  development  of  reciprocal  assistance  powers 
in  countries  that  may  not  yet  be  in  a  position  to  enter  into  broad  MOUs. 

The  SEC  will  not,  however,  provide  investigative  assistance  to  a  foreign  regulator 
unless  it  receives  assurances  concerning  the  use  of  the  information  to  be  provided 
similar  to  those  memorialized  in  an  MOU.  Generally,  a  request  must  provide  a  de- 
scription of  the  information  sought  and  an  explanation  therefor.  The  request  must 
also  make  clear  how  any  information  provided  by  the  SEC  may  be  used,  as  well  as 
contain  confidentiality  provisions  detailing  to  whom  the  foreign  authority  may  dis- 
close the  information. 

At  the  same  time  that  the  SEC  sought  the  authority  provided  in  Section  21(a)(2), 
the  SEC  sought  another  statutory  amendment,  adopted  in  1990  as  Section  24(c)  of 
the  Exchange  Act.  This  confirms  the  Commission's  authority,  upon  a  showing  that 
such  access  is  needed,  to  exercise  its  discretion  to  provide  foreign  securities  authori- 
ties with  access  to  records  in  its  possession  or  that  it  may  have  gathered  on  behalf 
of  that  authority.^  This  provision  permits  the  sharing  of  information  already  held 
in  the  SEC's  nonpublic  files  in  cases  where  the  persons  being  investigated  by  the 
SEC  also  may  have  violated  the  laws  of  other  countries. 

In  1990,  Congress  added  Section  24(d)  to  the  Exchange  Act  to  offer  predictability 
regarding  how  information  that  is  considered  confidential  under  the  laws  applicable 
to  the  foreign  authority  would  be  treated  under  the  U.S.  Freedom  of  Information 
Act  ("FOIA  ").  Prior  to  the  amendment  of  Section  24,  some  foreign  securities  regu- 
lators declined  to  enter  into  information-sharing  arrangements  with  the  SEC  be- 
cause they  had  concerns  regarding  the  SEC's  ability  to  maintain  the  confidentiaUty 
of  the  information.Under  Section  24(d),  the  SEC  cannot  be  compelled  under  FOIA 
to  disclose  records  obtained  from  a  foreign  securities  regulator  pursuant  to  an  MOU 
if  the  foreign  regulator  has  "in  good  faith  determined  and  represented  to  the  Com- 
mission that  public  disclosure  of  such  records  would  violate  the  laws  applicable  to 
that  foreign  securities  authority."  ^° 

III.  THE  SIGNIFICANCE  OF  SECTION  21(AX2) 

Section  21(a)(2)  has  provided  a  model  for  the  rest  of  the  world  to  follow.  Since 
its  adoption,  Argentina,  Australia,  Canada,  Chile,  France,  Italv,  Japan,  Mexico,  the 
Netherlands,  Spain,  and  the  United  Kingdom  have  all  adapted  legislation  authoriz- 
ing the  use  of  compulsory  powers  at  the  request  of  foreign  securities  authorities. 

Recently,  at  the  SEC's  initiative,  the  substance  of  Section  21(a)(2)  was  endorsed 
on  a  multilateral  basis.  This  June,  fourteen  members  of  the  multinational  Council 
of  Securities  Regulators  of  the  Americas  ("COSRA  ")  approved  an  enforcement  co- 
operation resolution  tracking  the  language  of  Section  21(a)(2).  The  COSRA  members 
agreed  "to  assist  to,  the  ftdlest  extent  possible  and  according  to  their  respective 
laws,  other  [COSRA]  Members  in  their  efforts  to  obtain  from  persons  in  their  juris- 
dictions information,  documents,  and  statements  relevant  to  any  enforcement  or  reg- 
ulatory inquiries  being  conducted  by  another  COSRA  Member  to  ensure  compliance 
with  that  Member's  securities  laws.  They  also  agreed  to  "[u]se  all  reasonable  efforts 
to  obtain  legal  authority  *  ♦  *  where  a  COSRA  Member  lacks  the  legal  authority 
to  provide  the  assistance  contemplated  by  this  fi-amework."  The  even  broader  mem- 
bership of  the  International  Organization  of  Securities  Commissions  ("IOSCO"),  a 
worldwide  organization  of  securities  regulators  in  which  the  SEC  plays  an  active 
role,  adopted  a  similar  resolution  in  1989. 

With  the  United  States  at  the  forefront,  an  environment  of  international  coopera- 
tion has  been  created  in  tihe  securities  area.  To  date,  in  addition  to  communiques 
and  technical  assistance  memoranda,  the  SEC  has  entered  into  fifteen  MOUs  with 


9  15U.S.C.  §78x(c). 

10  Section  24(e)(2)  provides  that  the  SEC  may  not  withhold  information  from  Congress  and 
that  the  SEC  can  comply  with  a  court  order  for  disclosure  to  a  defendant  where  the  Commission 
or  the  United  States  is  the  plaintiff  in  a  lawsuit. 
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foreign  authorities,  including  the  recently  completed  historic  understanding  with  the 
China  Securities  Regulatory  Commission. 

The  SEC's  MOUs  are  generally  non-binding  understandings  with  fellow  secvirities 
regulators  that  are  intended  to  facilitate  mutual  assistance  in  a  wide  variety  of  mat- 
ters. Before  entering  into  an  MOU,  the  SEC  and  the  foreign  securities  authority  ex- 
change information  about  their  regulatory  systems  and  thereby  learn  about  the  spe- 
cific mterests,  needs  and  capabilities  of  the  other.  The  SEC  strives  to  make  its 
MOUs  fit  the  circumstances  of  the  foreign  market,  whether  it  is  developed  {e.g., 
France,  the  U.K.)  or  just  developing  {e.g.,  China). 

The  SEC's  MOUs  are  dynamic  understandings  designed  to  evolve  with  the  appli- 
cable legal,  regulatory  and  market  environments.  As  with  the  China  MOU,  most  of 
the  recent  MOUs  provide  for  consultation  on  all  matters  regarding  the  protection 
of  investors  and  the  operation  of  the  securities  markets  in  flie  two  countries.  The 
development  of  cooperative  relationships  through  the  MOU  process  has  led  to  an  at- 
mosphere where  requests  for  enforcement  assistance  from  the  SEC  are  more  likely 
to  be  met  with  a  "can  do"  cooperative  response.  The  Commission's  cooperative  rela- 
tionships with  its  counterpart  agencies  abroad  have  also  strengthened  the  Commis- 
sion's regulatory  program.  They  have,  for  example,  allowed  the  SEC  to  verify  infor- 
mation about  cross-border  offers  and  to  get  information  about  important  market  de- 
velopments outside  of  the  United  States. ^^ 

The  SEC  now  provides  assistance  to,  and  receives  assistance  from,  foreign  regu- 
lators on  an  almost  daily  basis.  In  Fiscal  Year  1993,  the  SEC  made  213  formal  en- 
forcement requests  to  foreign  authorities,  and  the  SEC  received  some  232  requests 
for  enforcement  assistance.  In  Fiscal  Year  1993,  the  Commission  also  referred  one 
enforcement  matter  to  a  foreign  government  and  received  16  enforcement  referrals 
from  other  countries.  ^2 

As  a  general  matter,  the  Commission's  investigations  involve  extensive  document 
review  and  are  often  predicated  on  circumstantial  evidence  gleaned  from  the  docu- 
ments and  from  testimony.  Through  MOUs  and  other  cooperative  means,  the  SEC 
is  able  to  gain  access  to  foreign-based  dociunents,  including  bank  and  brokerage  ac- 
count statements,  and  thereby  see  the  full  picture  of  the  relevant  transactions,  rath- 
er than  just  the  limited  parts  conducted  in  the  United  States.  Having  been  assisted 
in  obtaining  pieces  of  investigative  puzzles  through  its  cooperation  with  foreign 
counterparts,  the  SEC  has  been  better  able  to  carry  out  its  statutory  function  of  en- 
forcing the  federal  securities  laws. 

rv.  CONCLUSION 

In  sum,  the  international  securities  enforcement  legislation  passed  in  1988  and 
1990  has  fostered  a  spirit  of  cooperation  among  international  securities  authorities. 
The  SEC  has  used  the  legislation  to  strengthen  relationships  with  its  foreign  MOU 
partners  and  is  continuing  to  develop  cooperative  arrangements  with  other  foreign 
counterparts.  In  today's  international  securities  markets,  this  cooperation  among 
regulators  is  crucial  to  the  protection  of  the  American  investor. 

Senator  Metzenbaum,  Our  next  panel  consists  of  James  Rill, 
Collier,  Shannon,  Rill  &  Scott,  who  is  the  former  Assistant  Attor- 
ney Greneral  for  Antitrust,  the  position  that  Anne  Bingaman  now 
holds;  Alan  Silberman,  chairman  of  the  Antitrust  Section  of  the 
American  Bar  Association;  Mark  Weinstein,  senior  vice  president 
for  Governmental  Affairs  of  Viacom  Inc.;  and  Richard  B.  Rogers, 
counsel  for  the  Antitrust  and  Public  Policy  arm  of  Ford  Motor  Com- 
pany. 

Mr.  Silberman,  it  is  my  understanding  that  you  would  like  to  in- 
troduce Mr.  Rill.  Before  you  do  that,  Mr.  Rill,  I  would  like  to  get 
your  opinion.  Do  you  think  we  ought  to  repeal  the  antitrust  exemp- 
tion for  baseball?  [Laughter.] 

Mr.  Rill.  Senator,  I  have  only  one  antitrust  exemption  which  is 
near  and  dear  to  my  heart,  and  that  is  the  one  for  baseball. 
[Laughter.] 


i^The  SEC  also  has  sought  to  encoxirage  the  development  of  like-minded  regulatory  systems 
through  participation  in  international  organizations,  such  as  IOSCO  and  COSRA,  as  well  as  by 
providing  training  on  enforcement  and  other  issues  to  foreign  securities  authorities. 

12  Sec,  1993  Annual  Report,  at  23. 
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Senator  Metzenbaum.  Mr.  Silberman,  please  proceed. 

PANEL  CONSISTING  OF  ALAN  SILBERMAN,  CHAIRMAN,  ANTI- 
TRUST SECTION,  AMERICAN  BAR  ASSOCIATION;  JAMES  RILL, 
COLLIER,  SHANNON,  RILL  &  SCOTT,  FORMER  ASSISTANT  AT- 
TORNEY  GENERAL  FOR  ANTITRUST;  MARK  WEINSTEIN,  SEN- 
IOR VICE  PRESIDENT  FOR  GOVERNMENT  AFFAIRS,  VIACOM 
INC.;  AND  RICHARD  B.  ROGERS,  COUNSEL,  ANTITRUST  AND 
PUBLIC  POLICY,  FORD  MOTOR  COMPANY 

STATEMENT  OF  ALAN  SILBERMAN 

Mr.  Silberman.  Mr.  Chairman,  Senator  Thurmond,  I  am  pleased 
to  present  the  views  of  the  ABA  Section  of  Antitrust  Law  on  the 
International  Antitrust  Enforcement  act.  As  the  written  report  on 
the  proposed  act  that  we  have  furnished  to  the  committee  states, 
the  section  and  the  International  Law  section  of  the  ABA  support 
the  goals  and  the  approach  of  the  act. 

As  antitrust  lawyers,  we  recognize  that  the  focal  point  of  com- 
petition is  more  often  today  the  global  market,  and  as  good  anti- 
trust lawyers  we  recognize  that  enhancement  of  law  enforcement 
on  the  same  international  basis  goes  hand  in  hand  with  market  ex- 
pansion. Our  support  for  this  legislation  sits  on  two  basic  prin- 
ciples. First,  that  providing  a  framework  for  negotiating  specific  re- 
ciprocal agreements  with  notice  and  comment,  the  act  allows  for 
flexibility  and  fme-tuning  in  the  public  interest.  And  second,  that 
effective  safeguards  to  maintain  confidentiality  can  be  achieved  by 
including  principles  of  confidentiality  in  the  legislation  and  in  the 
MOU. 

With  those  two  introductory  broad  premises,  I  would  ask  my  col- 
league Jim  Rill  to  continue  the  presentation  on  behalf  of  the  sec- 
tion. 

Senator  Metzenbaum.  Mr.  Rill,  please  proceed. 

STATEMENT  OF  JAMES  RILL 

Mr.  Rill.  Thank  you,  Mr.  Chairman. 

Senator  Metzenbaum.  I  might  say,  Mr.  Rill,  you  had  a  distin- 
guished record  as  the  Assistant  Attorney  General  for  Antitrust.  We 
were  always  able  to  work  with  you.  I  think  you  were  under  some 
limitations  by  reason  of  the  political  realities,  but  I  think  that  you 
did  a  good  job  as  the  Assistant  Attorney  General. 

Mr.  RiLL.  Well,  let  me  just  respond  to  that.  I  think  this  is  my 
first,  perhaps  second,  appearance  since  I  have  left  the  office  which 
I  was  very  proud  to  have  held.  I  want  to  commend  you  and  Senator 
Thurmond  for  the  support  that  you  always  gave  the  Antitrust  Divi- 
sion, both  of  vou,  during  the  Bush  administration.  We  were  able  to 
enhance  our  budget.  We  were  able  to  pass  joint  venture  legislation. 
We  were  able  to  pass  an  increase,  substantial  increase,  in  corporate 
criminal  fines,  and  that  is  directly  attributable  to  your  work  and 
Senator  Thurmond's  work  on  this  committee.  And  I  deeply  appre- 
ciate it,  and  I  know  the  division  does,  and  I  know  my  successor 
does. 

Senator  Metzenbaum.  Thank  you. 

Mr.  Rill.  Thank  you.  We  do  endorse  this  legislation  in  large  part 
because  I  think  it  will  inevitably  lead  to  the  improved  ability  of  the 
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U.S.  antitrust  enforcement  agencies  to  attack  violations  occurring 
overseas  that  adversely  affect  U.S.  consumers  and  the  foreign  com- 
merce of  the  United  States.  Obviously,  there  is  a  dramatically 
sharply  increased  volume  of  business  transactions  that  have  inter- 
national competition  ramifications.  While  this  growth  applies  to 
mergers,  it  also  applies  to  joint  ventures,  intellectual  property 
transfers,  vertical  distribution  arrangements,  and  cartel  activities 
including  conduct  occurring  overseas  that  restrains  U.S.  foreign 
trade  opportunities. 

Concern  with  this  conduct,  of  course,  led  us  to  repeal  the  now  in- 
famous Footnote  159  in  the  1988  International  Antitrust  Guide- 
lines and  to  take  the  position  that  the  Antitrust  Division  would 
thenceforth  be  prepared  to  use  the  Sherman  act  in  accordance  with 
its  jurisdiction  to  attack  practices  that  occurred  overseas  but  have 
the  substantial  and  reasonably  foreseeable  adverse  effect  on  U.S. 
foreign  commerce  opportunities. 

Drawing,  if  I  may,  on  my  own  experience  as  former  Assistant  At- 
torney Greneral,  I  can  say  without  qualification  that  U.S.  DOJ  en- 
forcement was  constrained  to  a  significant  degree  by  the  inability 
to  obtain  discovery  of  information  relating  to  overseas  conduct  of 
an  antitrust  nature.  As  you  can  understand,  I  cannot  deal  with 
specific  cases  or  with  the  facts  underlying  specific  investigations, 
but  there  were  certain  circumstances  where  we  had  reason  to  sus- 
pect private  activity  was  restraining  U.S.  foreign  commerce  either 
by  horizontal  boycott  or  exclusive  vertical  arrangements  tying  up 
virtually  an  entire  sector  of  the  economy,  but  had  to  delay,  to  really 
abandon  further  action  in  those  instances  because  the  evidence  ex- 
isting overseas  was  difficult,  indeed  virtually  impossible,  to  come 
by  either  with  any  reasonable  timeframe  or  for  that  matter  at  all. 

This  legislation  sponsored  by  you.  Senator  Thurmond  and  others 
will  give  the  Department  of  Justice  and  the  Federal  Trade  Commis- 
sion the  tools  to  obtain  cooperation  from  their  overseas  counter- 
parts and  information  sharing,  to  say,  in  effect,  we  are  prepared  to 
help  you,  but  as  a  predicate  you  must  give  us  the  tools,  the  infor- 
mation, to  assist  us  in  our  enforcement.  In  this  light,  it  is  clear  to 
me  and  clear  to  those  of  us  in  the  International  section  and  the 
Antitrust  section  of  the  American  Bar  Association  that  this  is  not 
a  give-away  program.  It  is  a  means  to  enhance  the  vigorous  en- 
forcement of  the  U.S.  antitrust  laws. 

And  I  am  sure  it  is  for  this  reason  that  I  am  advised  by  the  De- 
partment of  Justice  that  supporters  of  this  legislation  include 
American  Airlines,  Apple  Computers,  Bethlehem  Steel,  Chrysler, 
Inland  Steel,  USX,  Viacom — here,  of  course,  to  testify  today — and 
Xerox  among  others. 

Now  the  concerns  expressed  by  many,  including  yourself,  Mr. 
Chairman,  concerning  the  confidentiality  of  information  given  to 
foreign  authorities  are  to  be  taken  seriously.  I  can  say  that  the 
Antitrust  Division  leadership  and  the  American  Bar  Association 
Antitrust  Section  Task  Force  worked  very  closely  together  from 
February  on  to  address  these  concerns,  and  I  want  to  commend  the 
Antitrust  Division  leadership  for  being  so  forthcoming  and  coopera- 
tive in  responding  to  these  concerns. 

The  provisions  of  the  current  bill  go  very  far  to  ensure  confiden- 
tial treatment.  Recommendations  of  the  American  Bar  Association 
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are  incorporated  in  the  bill,  provisions  including  the  conditioning  of 
agreements  and  information  transfer  on  assurances  that  the  for- 
eign authority  will  provide  confidentiality  safeguards  at  least  equal 
to  those  that  apply  in  the  United  States,  providing  that  the  terms 
of  each  agreement  be  subject  to  notice  and  comment  opportunity 
for  the  presentation  of  views,  and  requiring  the  repudiation  of 
agreements  where  confidentiality  safeguards  are  in  what  I  truly 
think  would  be  a  rare  situation  violated. 

In  our  opinion,  these  and  other  provisions  should  provide  ade- 
quate assurance  that  sensitive  documents  and  other  materials  will 
not  be  improperlv  released  by  foreign  or  for  that  matter  U.S.  agen- 
cies. I  am  confident  that  the  leadership  of  the  Antitrust  Division 
and  the  Federal  Trade  Commission  are  committed  to  and  will  care- 
fully and  prudently  exercise  their  judgment  consistent  with  the 
language  and  stronglv  expressed  spirit  of  this  legislation.  Thank 
you  very  much,  Mr.  Chairman  and  Senator  Thurmond. 

Senator  Metzenbaum.  Thank  you  very  much.  I  think  we  will 
hold  our  questions  until  the  entire  panel  has  been  heard. 

[The  report  of  the  Section  of  Antitrust  Law  and  the  Section  of 
International  Law  and  Practice  of  the  American  Bar  Association 
follows:] 

Prepared  Statement  of  Section  of  Antitrust  Law  and  the  Section  of 
International  Law  and  Practice  of  the  American  Bar  Association 

These  views  are  presented  on  behalf  of  the  Sections  of  Antitrust  Law  and  Inter- 
national Law  and  Practice.  They  have  not  been  approved  by  the  Board  of  Governors 
or  House  of  Delegates  of  the  American  Bar  Association  and,  accordingly,  should  not 
be  construed  as  representing  the  position  of  the  Association. 

Introduction 

The  Department  of  Justice  has  proposed  le^slation,  the  International  Antitrust 
Enforcement  Assistance  Act  of  1994  (the  "lAEAA  "),i  that  would  make  possible 
broad-ranging  cooperation  in  antitrust  enforcement  between  the  United  States  and 
other  nations.  The  bill,  which  was  introduced  by  Senators  Howard  Metzenbaum  and 
Strom  Thurmond  in  the  Senate,^  and  Congressmen  Jack  Brooks  and  Hamilton  Fish 
in  the  House,  on  July  19,  1994,  would  authorize  the  Attorney  General  and  Federal 
Trade  Commission  ("FTC")  to  enter  into  bilateral  agreements  with  competition 
agencies  in  foreign  jurisdictions  for  assistance  in  antitrust  investigations  and  the 
sharing  of  information  to  assist  in  antitrust  enforcement.  Specifically,  the  lAEAA 
would  allow,  but  not  require,  investigatory  cooperation  and  information  sharing  by 
the  United  States  in  aid  of  foreign  antitrust  agencies,  conditioned  on  advance  recip- 
rocal undertakings  of  cooperation  and  subject  to  certain  confidentiality  safeguards. 

The  Department  of  Justice  ("DOJ")  and  FTC  have  been  finistrated  by  their  inabil- 
ity to  investigate  fully  and  effectively  anticompetitive  conduct  occiuring  overseas. 
Too  often,  foreign  governments  are  unwilling  to  cooperate  in  U.S.  antitrust  inves- 
tigations. The  LAEAA  is  designed  to  induce  foreign  governments  to  cooperate  in  U.S. 
antitrust  investigations.  It  addresses  a  concern  expressed  by  enforcement  authori- 
ties that  there  are  serious  impediments  to  effective  enforcement  of  competition  laws 
against  conduct  that  may  occur  beyond  the  borders  of  the  country  in  which  the  rel- 
evant enforcement  agency  operates  or  that  involve  documents  or  other  information 
located  overseas  and  in  the  possession  of  a  sister  agency.  In  such  cases,  DOJ  and 
FTC  have  stated  that  effective  antitrust  enforcement  has  been  severely  impaired  by 
the  inability  of  the  antitrust  bodies  of  various  nations  to  cooperate  vwth  one  another 
in  the  conduct  of  investigations. 

Restrictions  on  disclosure  of  information  by  the  FTC  or  DOJ  impair  their  ability 
to  assist  foreign  agencies  and,  therefore,  the  ability  of  U.S.  agencies  to  seek  recip- 
rocal cooperation  From  foreign  competition  authorities.  For  example,  as  discussed 


IS.  2297  and  H.R.  4781.  ^     ^      ^. 

2  Additional  bipartisan  Senate  sponsors  include  Senators  Kennedy,  Biden,  Leahy,  Simon, 
Simpson,  and  Grassley. 


23 

below,  current  law  in  the  United  States  narrowly  limits  the  extent  to  which  compvil- 
sory  investigatory  process  can  be  used  by  the  DOJ  and  the  FTC  in  aid  of  another 
nation's  antitrust  investigation.  By  the  same  token,  statutory  limitations  on  disclo- 
sure of  grand  jury  materials,  information  submitted  under  the  Hart-Scott-Rodino 
Act,  and  materials  obtained  pursuant  to  civil  investigative  demands  or  FTC  compul- 
sory process  greatly  restricts  information  sharing  with  foreign  agencies.  With  re- 
spect to  cooperation,  the  Antitrust  Section's  Special  Committee  on  International 
Antitrust  concluded: 

In  order  for  such  [cooperative]  consultation  to  be  informed  and  effective, 
the  agencies  must  be  able  to  discuss  fuUy  the  facts  of  the  transaction  in 
question.  This  requires  an  amendment  in  the  confidentiality  laws  of  the  dif- 
ferent jurisdictions  to  permit  interagency  disclosure.  We  recommend  such 
amendment,  subject  to  adequate  sa^guards  that  all  information  thus  dis- 
closed remain  confidential  to  the  agencies  receiving  it.  [American  Bar  Asso- 
ciation Section  of  Antitrust  Law,  Report  of  the  Special  Committee  on  Inter- 
national Antitrust,  page  169,  September  1,  1991.] 

Similarly,  the  Antitrust  Section's  NAFTA  Task  Force  highlighted  the  importance 
of  information  sharing  among  competition  authorities: 

The  most  significant  obstacle  to  effective  cooperation  and  coordination 
among  competition  authorities  is  the  restriction  on  information  sharing  im- 
posed by  statutory  confidentiality  requirements  *  *  *.  Provided  that  the 
parties  implement  adequate  measures  to  safeguard  the  confidentiality  of  in- 
formation communicated  by  one  competition  authority  to  another,  extensive 
information  sharing  between  competition  authorities  would  greatly  enhance 
the  efficiency  and  effectiveness  of  competition  law  enforcement  within  the 
free  trade  area.  [American  Bar  Association  Section  of  Antitrust  Law, 
NAFTA  Task  Force  Report,  228-229  (July  18,1994.)] 

The  lAEAA  is  designed  to  facilitate  the  provision  of  such  assistance  by  the  DOJ  and 
the  FTC.  The  agencies  anticipate  that  in  return  for  this  cooperation  by  the  United 
States,  foreign  agencies  will  provide  assistance  to  the  DOJ  and  FTC,  thereby  en- 
hancing U.S.  antitrust  enforcement. 

There  are  now  substantial  impediments  to  the  ability  of  the  U.S.  antitrust  agen- 
cies to  reach  anticompetitive  conduct  occurring  overseas  that  has  a  direct,  substan- 
tial, and  reasonably  foreseeable  effect  on  the  foreign  commerce  of  the  United 
States. 3  According  to  Assistant  Attorney  General  Anne  K.  Bingaman: 

Unfortunately,  the  traditional  mechanisms  available  to  U.S.  enforcement 
officials  for  obtaining  foreign-located  antitrust  evidence  are  not  sufficient  to 
meet  the  needs  of  modem  antitrust  enforcement.  For  example,  an  attempt 
to  obtain  information  through  a  letter  rogatory  procedure  could  conceivably 
involve  disclosure  of  sensitive  facts  to  several  layers  of  bureaucracy  within 
the  requested  country,  months  of  deliberation,  and  no  results.  [See  Address 
by  Anne  K.  Bingaman  before  the  World  Trade  Center  Chicago  Seminar,  p. 
11  (May  16,  1994)]. 

It  is  essential  that  the  U.S.  government  be  able  to  offer  reciprocal  cooperation  in 
order  to  strengthen  its  own  enforcement  abilities  with  respect  to  overseas  conduct. 

There  have  been  many  instances  in  which  U.S.  antitrust  investigations  have  fal- 
tered or  even  failed  as  a  consequence  of  the  inability  of  the  DOJ  or  FTC  to  obtain 
evidence  from  abroad.  The  Justice  Department's  paper  providing  background  infor- 
mation on  the  LAEAA  states  that  two  recent  cartel  investigations  were  abandoned 
because  the  Antitrust  Division  was  unable  to  secure  evidence  located  in  foreign 
countries  from  the  suspected  cartel  participants,  despite  excellent  relationships  with 
the  foreign  government  involved. "*  However,  there  have  also  been  cases  that  have 
been  facilitated  by  cooperation  fi-om  foreign  governments,  and  these  cases  provide 
the  incentive  to  secure  such  cooperation  from  other  foreign  governments.  The 
lAEAA  seeks  to  maximize  the  opportunities  for  effective  cooperation  among  anti- 
trust authorities,  and  thereby  enhance  antitrust  enforcement  in  the  U.S.  and  in  for- 
eign countries. 

The  Task  Force  supports  the  objectives  and  direction  of  the  proposed  legislation. 
As  introduced,  the  lAEAA  addresses  many  of  the  concerns  of  the  Task  Force.  Most 
significantly,  the  Task  Force  supports  the  provisions  in  the  bill  as  introduced  that 


3  Under  the  Foreign  Trade  Antitrust  Improvements  Act  of  1982,  15  U.S.C.  §6a,  U.S.  courts 
have  antitrust  jurismction  over  such  conduct. 

*The  International  Antitrust  Enforcement  Assistance  Act  of  1994,  Department  of  Justice  Ex- 
planation. 


24 

strengthen  substantially  the  assurance  that  a  foreign  agency  receiving  otherwise 
confidential  information  from  the  United  States  will  safeguard  the  confidentiality  of 
that  information.  At  a  minimum,  foreign  agencies  should  provide  protections  at  least 
equivalent  to  those  in  force  under  U.S.  law  and  the  rules  and  practices  of  the  DOJ 
and  FTC.  Congress  should  legislate  broad  parameters  of  confidentiality,  but  rather 
than  enumerating  specific  safeguards  in  legislation,  Congress  should  provide  that 
the  Department  of  Justice,  in  consultation  with  the  FTC,  would  by  rulemaking  pre- 
scribe standards  for  reasonable  assurances  of  confidential  treatment  that  would  be 
a  necessary  predicate  to  any  investigatory  cooperation  or  information  sharing.  Those 
standards  also  would  be  contained  in  bilateral  agreements  between  U.S.  agencies 
and  foreign  agencies.  In  addition,  the  Task  Force  recommends  several  other  amend- 
ments. 

I.  ELEMENTS  OF  PROPOSAL 

The  proposed  legislation  has  two  principal  thrusts:  (1)  to  authorize  reciprocal  co- 
operation in  antitrust  investigations;  and  (2)  to  provide  for  reciprocal  sharing  of  doc- 
umentary and  other  information  in  the  possession  of  the  U.S.  antitrust  enforcement 
agencies  which  is  not  otherwise  disclosable.  Cooperation  and  information  sharing 
are  not  made  mandatory  by  the  legislation,  but  would  be  dependent  upon  negotia- 
tion of  bilateral  agreements  "  with  a  foreign  antitrust  regulator  and  a  determination 
by  the  Attorney  General  with  respect  to  investigatory  cooperation,  and  by  the  Attor- 
ney General  or  Federal  Trade  Commission  with  respect  to  information  sharing,  that: 
(1)  the  foreign  agency  in  question  would  provide  cooperation  and  information  on  a 
reciprocal  basis;  (2)  the  foreign  agency  would  provide  reasonable  assurances  of  pro- 
tection of  confidential  information  provided  to  it;  and  (3)  the  cooperation  or  disclo- 
sure is  in  the  public  interest. 

A  U.S.  cooperation  in  foreign  investigations 

One  of  the  major  provisions  of  the  lAEAA  deals  with  the  conduct  of  investigations 
in  aid  of  foreign  antitrust  authorities,  and  involves  only  conduct  by  the  Attorney 
General,  not  the  Federal  Trade  Commission.  The  apparent  reason  for  this  limitation 
is  that  the  refusal  to  provide  investigatory  cooperation  on  the  ground  of  inconsist- 
ency with  the  public  interest  could  involve  foreign  policy  considerations,  which  are 
uniquely  within  the  province  of  the  Executive  Branch. 

The  lAEAA  authorizes  cooperation  with  foreign  authorities,  including  such  supra- 
national authorities  as  the  European  Union,  with  respect  to  an  investigation  into 
whether  any  person  is  violating  or  is  about  to  violate  any  of  their  laws  or  rules  re- 
lating to  "antitrust  matters,"  which  is  defined  to  mean  any  law  or  regulation  prohib- 
iting conduct  similar  to  that  prohibited  by  the  antitrust  laws  as  defined  in  15  U.S.C. 
§  12  or  as  an  unfair  method  of  competition  (not  a  deceptive  act  or  practice)  under 
Section  5  of  the  FTC  Act,  15  U.S.C.  §45.  Cooperation  may  occur  regardless  of 
whether: 

•  The  possible  violation  being  investigated  is  subject  to  criminal  or  civil  sanctions; 

•  The  conduct  is  also  a  violation  of  U.S.  laws;  or 

•  The  U.S.  is  conducting  or  is  likely  to  conduct  an  investigation  regarding  a  viola- 
tion of  U.S.  law. 

A  major  mechanism  for  cooperation  under  the  proposed  legislation  is  the  civil  in- 
vestigative demand  ("CID  ")  authority  under  the  Antitrust  Civil  Process  Act,  15 
U.S.C.  §  1312.  That  statute  would  be  amended,  in  part,  by  authorizing  the  Attorney 
General  to  issue  civil  investigative  demands  to  investigate  the  alleged  violation  of 
any  law  or  rule  relating  to  antitrust  matters  administered  or  enforced  by  a  foreign 
antitrust  authority.  Although  the  provision  of  information  obtained  by  CID  to  iSie 
relevant  foreign  authority  is  not  expressly  permitted  under  the  LAEAA,  it  may  be 
implied  as  obvious  in  the  context  of  the  legislation  or  covered  by  the  information- 
sharing  provision.^  The  legislation  also  would  provide,  as  an  alternative,  a  form  of 
28  U.S.C.  §  1782,  which  currently  permits  U.S.  courts  to  enter  orders  for  taking  tes- 
timony for  proceedings  pending  in  foreign  tribunals.''  It  would  make  clear  that  that 


^  The  Task  Force  recommends  that  the  lAEAA  specifically  authorize  and  require  such  bilateral 

agreements  as  a  condition  for  cooperation.  See  p. infra.  As  introduced,  the  bill  requires  such 

agreements. 

®The  Task  Force  recommends  that  the  bill  be  amended  to  authorize  explicit  disclosure  to  for- 
eign antitrust  authorities  of  information  obtained  through  CIDs.  See  pp.  8-9  infra. 

^  See  p.  14  infra. 
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provision  applies  to  assistance  to  foreign  agencies  as  well  as  "tribunals"  by  means 
of  court-ordered  investigatory  process. 

B.  Disclosure  of  information 

The  second  major  aspect  of  the  proposed  lAEAA  deals  with  the  possible  reciprocal 
disclosure  of  otherwise  confidential  information  to  foreign  antitrust  authorities  and 
covers  information  in  the  possession  of  either  the  Department  of  Justice  or  the  Fed- 
eral Trade  Commission.  Tne  measure  would  override  every  provision  of  law  restrict- 
ing disclosure  of  information  by  the  FTC  or  DOJ,  except  the  HSR  Act. 

Disclosure  of  evidence  would  be  authorized  to  assist  a  foreign  antitrust  authority 
in  investigating  matters  that  violate  the  laws  or  rules  administered  by  that  author- 
ity. A  covirt  order  woiild  be  required  to  authorize  the  disclosure  of  matters  occurring 
before  a  grand  jury. 

As  with  assistance  in  investigations,  as  now  drafted,  disclosiire  of  information 
under  the  lAEAA  would  be  conditioned  on  the  Attorney  General  or  the  FTC  author- 
izing disclosure  after  taking  into  account  reciprocity,  the  public  interest,  and  ade- 
quate assurances  regarding  the  protection  of  confidential  iniormation. 

C.  Protection  of  information  obtained  from  foreign  agencies 

The  legislation  would  create  a  new  exemption  fi"om  the  Freedom  of  Information 
Act,  5  U.S.C.  §552,  providing  that  information  received  fi-om  foreign  authorities  is 
not  subject  to  the  mandatory  disclosure  requirements  of  the  statute.  In  addition,  the 
lAEAA  would  provide  that  materials  received  fi-om  a  foreign  authority  may  not  be 
disclosed  in  a  manner  inconsistent  with  assurances  given  by  the  Attorney  General 
or  FTC. 

II.  LIMITS  UNDER  CURRENT  LAW  ON  DISCLOSURE  OF  INFORMATION  OBTAINED  BY  U.S. 

ANTITRUST  ENFORCEMENT  AGENCIES 

Several  statutory  provisions  safeguard  the  confidentiaUty  of  information  obtained 
by  the  federal  antitrust  enforcement  agencies  in  the  U.S.,  including  the  Hart-Scott- 
Rodino  Act  (15  U.S.C.  §18a(h)),  the  Antitrust  Civil  Process  Act  (15  U.S.C. 
§  1313(c)(3)),  the  Federal  Trade  Commission  Act  (15  U.S.C.  §§41,  et  seq.),  the  Trade 
Secrets  Act  (18  U.S.C.  §1905),  and  Federal  Rule  of  Criminal  Procedure  6(e).  Under 
current  law,  these  provisions  preclude  DOJ  and  tne  FTC  from  providing  information 
to  other  non-federal  antitrust  enforcers,  such  as  foreign  antitrust  authorities  or 
state  attorneys  general. 

A  Confidentiality  of  information  obtained  pursuant  to  premerger  notification  under 
the  Hart-Scott-Rodino  Act 
When  the  Hart-Scott-Rodino  Act  was  enacted  in  1976,  strong  statutory  protections 
of  confidentiality  were  included  to  induce  cooperation  by  the  merging  firms.  The 
HSR  Act  has  been  a  success  and  firms  are  willing  to  disclose  highly  sensitive  busi- 
ness information  to  DOJ  and  the  FTC  because  the  business  community  has  con- 
fidence that  information  disclosed  will  be  kept  confidential.  Section  7A(h)  of  the 
Clayton  Act  imposes  confidentiality  restrictions  on  both  the  Federal  Trade  Commis- 
sion and  the  Department  of  Justice  in  connection  with  information  received  by  those 
agencies  from  parties  to  a  merger  or  acquisition  in  connection  with  statutory 
premerger  notification  requirements.^  That  provision  limits  the  disclosure  of  such 
material  in  the  following  terms: 

Any  information  or  documentary  material  filed  with  the  Assistant  Attor- 
ney General  or  the  Federal  Trade  Commission  pursuant  to  this  section 
shall  be  exempted  from  disclosure  under  §552  of  Title  5,  and  no  such  infor- 
mation or  documentary  material  may  be  made  public,  except  as  rnay  be  rel- 
evant to  any  administrative  or  judicial  action  or  proceeding.  Nothing  in  this 
section  is  intended  to  prevent  disclosure  to  either  body  of  Congress  or  to 


^This  provision  has  generated  considerable  controversy  between  the  federal  enforcement  agen- 
cies and  state  attorneys  general.  In  Mattox  v.  Federal  Trade  Commission,  752  F.2d  116  (5th  Cir. 
1985),  and  Lieberman  v.  Federal  Trade  Commission,  111  F.2d  32  (2nd  Cir.  1985),  the  courts  con- 
cluded that  Section  7A(h)  prevents  the  antitrust  enforcement  agencies  from  making  HSR  mate- 
rials available  to  the  state  attorneys  general  or  to  any  other  person  or  entity  except  as  pre- 
scribed by  statute.  As  a  result  of  these  decisions,  conficientiality  is  preserved  and  the  materials 
protected  from  disclosure,  without  the  consent  of  the  submitting  parties,  other  than  to  Congress 
or  committees  or  subcommittees  of  Congress. 

The  committees  of  the  U.S.  Senate  and  House  of  Representatives  typically  have  procedural 
rules  whereby  the  disclosure  of  information  is  governed.  See,  e.g.,  Senate  Manual,  Sen.  Comm. 
on  Rules  and  Admin.,  102d  Cong.,  1st  Sess.  53  (1992).  As  a  consequence,  the  ordinary  cir- 
cumstance is  that  the  committee  or  subcommittee  must  vote  by  a  majonty  to  obtain  the  informa- 
tion; agencies  need  not  honor  the  request  of  an  individual  member  of  the  Senate  or  House. 
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any  duly  authorized  committee  or  subcommittee  of  the  Congress.  [15  U.S.C. 
§  18a(h)]. 

The  parties  submitting  premerger  notification  information  may  waive  confiden- 
tiality protections  so  information  may  be  disclosed  on  a  limited  basis.  A  protocol  for 
the  provision  of  such  information  piirsuant  to  waiver  has  been  adopted  by  the  De- 
partment of  Justice  and  by  the  Federal  Trade  Commission  and  provides  that  the 
material  submitted  by  mer^ng  parties  could  voluntarily  be  turned  over  to  State 
antitrust  enforcement  agencies  pursuant  to  a  letter  provided  by  the  merging  parties 
waiving  confidentiality  provisions  to  the  extent  necessary  to  permit  coordinated  en- 
forcement between  the  Department  and  the  relevant  State  agency.^ 

As  introduced,  the  lAEAA  expressly  excludes  HSR  materials  from  the  docviments 
and  information  that  may  be  disclosed  to  foreign  agencies.  In  the  future,  if  inter- 
national coordination  of  merger  investigations  is  to  be  achieved,  some  means  of 
sharing  confidential  HSR  information  with  foreign  antitrust  agencies  must  be  devel- 
oped. 

B.  Materials  obtained  through  civil  investigative  demands 

The  confidentiality  of  information  obtained  by  the  U.S.  Department  of  Justice  by 
CIDs  is  protected  oy  the  Antitrust  Civil  Process  Act: 

Except  as  otherwise  provided  in  this  section,  while  in  the  position  of  the  custo- 
dian, no  documentary  material,  answers  to  interrogatories,  or  transcripts  of  oral  tes- 
timony, or  copies  thereof,  so  produced  shall  be  available  for  examination  without  the 
consent  of  the  person  who  produced  such  material,  answers,  or  transcripts,  and,  in 
the  case  of  any  product  of  discovery  produced  pursuant  to  an  expressed  demand  for 
such  material,  of  the  person  for  whom  the  discovery  was  obtained,  by  any  individual 
other  than  a  duly  authorized  official,  employee,  or  agent  of  the  Department  of  Jus- 
tice. Nothing  in  this  section  is  intended  to  prevent  any  disclosure  to  either  body  of 
the  Congress  or  to  any  authorized  committee  or  subcommittee  thereof.  [15  U.S.C. 
§  1313(c)(3)]. 

There  is  little  authority  construing  Section  13  13(c)(3).  It  appears  to  be  co-exten- 
sive both  in  its  coverage  and  in  its  exceptions  with  the  comparable  provisions  of  the 
HSR  Act.  One  court  has  interpreted  Section  1313(c)  as  affording  adequate  protection 
against  disclosure  to  third  parties  such  that  a  party  issued  a  CID  could  not  avoid 
compliance  on  the  basis  that  the  docvimentation  it  was  being  forced  to  produce  con- 
tained confidential  proprietary  information,  ^o 

C.  Materials  obtained  by  the  FTC 

The  general  investigatory  powers  of  the  Federal  Trade  Commission  are  set  forth 
in  Section  6(f)  of  the  FTC  Act,  15  U.S.C.  §  46(f),  which  prohibits  disclosure  to  the 
"public"  of  trade  secrets,  confidential  commercial  or  financial  information,  privileged 
commercial  or  financial  information,  line-of-business  data,  and  subpoenaed  docu- 
ments. ^^  FTC  relations  undertake  to  define  "trade  secrets  and  commercial  and  fi- 
nancisd  information"  and  apply  to: 

Competitively  sensitive  information,  such  as  costs  or  various  types  of 
sales  statistics  and  inventories.  It  includes  trade  secrets  in  the  nature  of 
formulas,  patterns,  devices,  and  processes  of  manufacture  as  well  as  names 
of  customers  in  which  there  is  a  proprietary  or  highly  competitive  interest. 
[16  C.F.R.  §4.10(a)(2)]. 

Moreover,  Section  14  of  the  FTC  Act,  which  applies  to  "any  document  or  tran- 
script of  oral  testimony  received  by  the  Commission  pursuant  to  the  compulsory 
process  in  an  investigation  *  *  *  [regarding]  any  provision  of  the  laws  administered 
by  the  Commission,"  affords  confidentiality  as  follows: 

Except  as  otherwise  provided  in  this  section,  while  in  the  possession  of 
the  custodian,  no  documentary  material,  reports  or  answers  to  questions, 
and  transcripts  of  oral  testimony  shall  be  available  for  examination  by  any 
individual  other  than  a  duly  authorized  officer  or  employee  of  the  Commis- 
sion without  the  consent  of  the  person  who  produced  the  material  or  tran- 
scripts. Nothing  in  this  section  is  intended  to  prevent  disclosure  to  either 


8  U.S.  Department  of  Justice,  Justice  Department  Announces  New  Procedure  to  Coordinate 
Merger  Antitrust  Investigation  with  States  (Mar.  6,  1992)  (press  release);  FTC  Notice,  57  Fed. 
Reg.  21795  (1992).  However,  even  the  protocol  permits  only  disclosure  of  the  HSR  fiUngs  and 
not  additional  information  gathered  by  DOJ  or  the  FTC  during  the  investigation. 

10 /n  re  Emprise  Corporation,  344  F.  Supp.  319  (W.D.N.Y.  1972). 

11  See  generally  ABA  Antitrust  Section  Working  Paper,  The  Treatment  of  Confidential  Infor- 
mation by  the  Federal  Trade  Commission  (1990). 
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House  of  the  Congress  or  to  any  committee  or  subcommittee  of  the  Con- 
gress, except  that  the  Commission  immediately  shall  notify  the  owner  or 
provider  of  any  such  information  of  a  request  for  information  designated  as 
confidential  by  the  owner  or  provider.  [15  U.S.C.  §57b-2(c)]. 
Not  included  within  the  prohibition  against  disclosure  in  Section  14,  however,  are 

Congress  and  federal  and  state  law  enforcement  authorities,  providing  the  latter 

furnish  satisfactory  assurances  of  confidentiality. 

D.  Prohibition  against  disclosure  of  trade  secrets 

18  U.S.C.  §  1905  prohibits  the  disclosure  of  "trade  secrets,  processes,  operations, 
style  of  work,  or  apparatus  or  the  identity  of  confidential  statistical  data,  a  minor 
source  of  income,  profits,  losses,  or  expenditures  of  any  person,  firm,  partnership, 
corporation,  or  association  *  *  *"  It  also  imposes  criminal  penalties  for  violations. 

E.  Federal  rules  of  criminal  procedures  6(e) 

Federal  Rules  of  Criminal  Procedure  6(e)(2)  codifies  the  common  law  rule  that 
permits  disclosure  of  "matters  occurring  before  the  grand  jury"  only  "when  so  di- 
rected by  the  court  preliminary  to  or  in  connection  with  a  judicial  proceeding."  Fed. 
R.  Crim.  P.  6(e)  (emphasis  added).  See  generally  ABA  Antitrust  Section,  Antitrust 
Evidence  Handbook  81-87  (1991).  Under  Rule  6(e),  a  litigant  must  demonstrate 
"particularized  need"  to  obtain  grand  jury  transcripts  for  use  in  another  judicial  pro- 
ceeding. Id.  Rule  6(e)  contains  five  exceptions  to  the  general  rule  on  non-disclosure: 

a.  Disclosure  otherwise  prohibited  by  this  rule  of  matters  occurring  before 
the  grand  jury,  other  than  its  deUberations  and  the  vote  of  any  grand  juror, 
may  be  made  to — 

(1)  an  attorney  for  the  government  for  use  in  the  performance  of  such  at- 
torney's duty;  and 

(2)  such  government  personnel  as  are  deemed  necessary  by  an  attorney 
for  the  government  to  assist  an  attorney  for  the  government  in  the  perform- 
ance of  such  attorney's  duty  to  enforce  federal  criminal  law. 

*  Mit  *  *  * 

Disclosure  otherwise  prohibited  by  this  rule  of  matters  occurring  before 
the  grand  jury  may  also  be  made — 

( 1)  when  so  directed  by  a  court  preliminarily  to  or  in  connection  with  a 
judicial  proceeding; 

(2)  when  permitted  by  a  court  at  the  request  of  the  defendant,  upon  a 
showing  that  grounds  may  exist  for  a  motion  to  dismiss  the  indictment  be- 
cause of  matters  occurring  before  the  grand  jury;  or 

(3)  when  the  disclosure  is  made  by  an  attorney  for  the  government  to  an- 
other federal  grand  jury. 

Significantly,  Rule  6(e)  does  not  impose  anv  obUgation  of  secrecy  on  grand  jury 
witnesses.  Nor  does  it  preclude  production  of  documents  produced  to  the  grand  jury, 
provided  the  documents  are  sought  fi"om  the  producing  party.  Id.  Although  the  lan- 
guage of  Rule  6(e)  is  ambiguous  regarding  foreign  governments,  the  Ninth  Circuit 
has  rejected  the  notion  that  disclosures  to  foreign  governments  could  be  made  by 
U.S.  government  attorneys.  In  re  Federal  Grand  Jury  Witness  (Lemieux),  597  F.2d 
1166,  1168  (9th  Cir.  1979).  Instead,  the  court  concluded  that  disclosure  to  foreign 
authorities  requires  a  U.S.  District  Court  to  order  disclosure.  The  parties  seeking 
disclosure  must  satisfy  a  three  part  test: 

•  The  material  must  be  sought  to  avoid  possible  injustice  in  another  judicial  pro- 
ceeding; 

•  The  need  for  disclosure  must  outweigh  the  need  for  continued  secrecy;  and 

•  The  disclosure  request  must  be  limited  to  the  material  necessary  to  avoid  injus- 
tice.^2 

The  U.S.  Supreme  Court  has  indicated,  however,  that  convenience  or  cost  savings 
alone  will  not  satisfy  the  test  and  that  the  requesting  party  must  first  exhaust  tra- 
ditional discovery  and  investigation  techniques.  Smith  v.  United  States,  423  U.S. 
1303,  1304-05,  stay  vacated  on  other  grounds,  423  U.S.  810  (1975);  United  States 
V.  Sells  Engineering,  Inc.,  463  U.S.  418,  431-35  (1983). 


12  See  generally  ABA  Antitrust  Section,  Antitrust  Evidence  Handbook  81-87  (1991);  Note,  Dis- 
closure of  Grand  Jury  Materials  to  Foreign  Authorities  Under  Federal  Rule  of  Criminal  Proce- 
dure 6(e),  70  Va.  L.  Rev.  1623,  1629  (1984)  {citing  Douglas  Oil  Co.  v.  Petrol  Stops  Northwest, 
441  U.S.  211  (1979),  and  United  States  v.  Baggot,  463  U.S.  476  (1983). 
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More  recently,  however,  disclosure  of  materials  produced  in  response  to  a  grand 
jury  subpoena  to  foreign  enforcement  officers  has  occurred  where  the  materials  were 
in  the  possession  of  the  U.S.  attorney,  but  not  yet  presented  to  the  grand  jury. 
Courts  have  allowed  the  disclosure  because  the  materials  were  not  yet  in  the  posses- 
sion of  the  grand  jury,  and  therefore  were  found  not  to  be  subject  to  Rule  6(e).  See, 
e.g.,  United  States  v.  Peters,  791  F.2d  1270  (7th  Cir.),  cert,  denied,  479  U.S.  847 
(1986);  see  generally  Note,  supra. 

The  testimony  of  many  grand  jviry  witnesses  is  compelled  over  an  assertion  of  the 
Fifth  Amendment  privilege  against  self-incrimination  through  grants  of  statutory 
immunity.  See  ABA  Antitrust  Section,  Antitrust  Evidence  Handbook  106-8  (1991). 
Statutory  immunity  precludes  U.S.  prosecution  of  the  grand  jury  witness  based  on 
evidence  derived  from  the  immunized  testimony.  Id.  However,  if  a  witness'  immu- 
nized grand  jury  testimony  is  disclosed  to  a  foreign  antitrust  agency  with  criminal 
prosecution  authority  (such  as  Canada),  the  lAEAA  contains  no  provisions  to  insxire 
that  the  witness  will  not  be  prosecuted  in  the  foreign  jurisdiction  based  on  immu- 
nized testimony  before  a  U.S.  grand  jury.  The  Task  Force  recommends  that  this  de- 
ficiency be  addressed  through  amendments  designed  to  insiire  that  immunized  U.S. 
witnesses  receive  eqviivalent  immunity  from  any  foreign  antitrust  agency  to  whom 
their  testimony  is  disclosed.  ^^ 

III.  PRECEDENT  FOR  PROPOSAL  AND  EXISTING  MEANS  OF  COOPERATION 

A  Securities  law  cooperation 

Representatives  of  the  Department  of  Justice  have  stated  that  the  proposed 
LAEAA  is  patterned  after  legislation  enacted  in  1988  providing  for  international  co- 
operation in  securities  law  enforcement.  The  1988  statute  empowers  the  SEC  to  in- 
vestigate on  behalf  of  a  foreign  securities  authority: 

On  request  from  a  foreign  securities  authority,  the  Commission  may  pro- 
vide assistance  in  accordance  with  this  paragraph  if  the  requesting  author- 
ity states  that  the  requesting  authority  is  conducting  an  investigation 
which  it  deems  necessary  to  determine  whether  any  person  has  violated,  is 
violating,  or  is  about  to  violate  any  laws  or  rules  relating  to  securities  mat- 
ters that  the  requesting  authority  administers  or  enforces.  The  Commission 
may,  in  its  discretion,  conduct  such  investigation  as  the  Commission  deems 
necessary  to  collect  information  and  evidence  pertinent  to  the  request  for 
assistance.  Such  assistance  may  be  provided  without  regard  to  whether  the 
facts  stated  in  the  request  would  also  constitute  a  violation  of  the  laws  of 
the  United  States.  In  deciding  whether  to  provide  such  assistance,  the  Com- 
mission shall  consider  whether  (A)  the  requesting  authority  has  agreed  to 
provide  reciprocal  assistance  in  securities  matters  to  the  Commission;  and 
(B)  compliance  with  the  request  would  prejudice  the  public  interest  of  the 
United  States.  [15  U.S.C.  §78n(a)(2)]. 

Additional  legislation  was  enacted  in  1990  to  strengthen  further  international  co- 
operation in  the  enforcement  of  securities  laws.  It  provides  that: 

The  Commission  may  in  its  discretion  and  upon  a  showing  that  such  in- 
formation is  needed  provide  all  "records"*  *  *  and  other  information  in  its 
possession  to  such  persons,  both  domestic  and  foreign,  as  the  Commission 
by  rule  deems  appropriate  if  the  person  receiving  such  records  or  informa- 
tion provides  such  assurances  of  confidentiality  as  the  Commission  deems 
appropriate.  [15  U.S.C.  §78x(c)]. 

Executive  Agreements  have  been  entered  into  between  the  U.S.  and  approxi- 
mately 15  foreign  authorities  under  this  legislation.  ^'*  The  SEC  has  received  sub- 


13  Section  4(c)  of  the  lAEAA  provides  that  "a  person  may  not  be  compelled  to  give  his  testi- 
mony or  statement  or  to  produce  a  document  or  other  thing  in  violation  of  any  legally  applicable 
right  or  privilege."  However,  the  term  "privilege"  is  not  defined.  The  Task  Force  recommends 
an  amendment  to  require  an  assurance  tiat  an  immunized  grand  jury  witness  cannot  be  crimi- 
nally prosecuted  by  a  foreign  antitrust  agency  based  on  immimized  testimony.  In  addition,  the 
term  "privilege"  should  be  clarified  to  insure  that  other  privileges,  such  as  the  attorney-client 
privilege,  are  given  tiieir  full  scope  by  a  foreign  agency.  At  present,  some  foreign  jurisdictions, 
such  as  the  EC,  do  not  recognize  the  attomey-cUent  privilege  to  the  same  extent  as  the  U.S. 

!■*  Similar  legislation  has  been  enacted  by  several  other  countries,  including  the  U.K.,  France, 
Japan,  the  Netherlands,  Australia,  Mexico,  and  some  Canadian  provinces. 
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stantial  cooperation  in  its  investigations  from  foreign  governments.  The  SEC  makes 
more  than  200  requests  for  foreign  assistance  each  year.^^ 

B.28U.S.C.  §1782 

An  existing  U.S.  law,  28  U.S.C.  §  1782,  authorizes  the  federal  courts  to  enter  or- 
ders for  the  taking  of  testimony  and  other  information  gathering  for  potential  use 
in  a  proceeding  before  a  foreign  "tribunal."  It  constitutes  the  principal  existing 
mechanism  whereby  foreign  authorities  might  secure  evidence  in  the  United  States 
to  assist  their  investigation  of  possible  foreign-law  violations. 

However,  this  provision  is  limited  in  several  respects.  First,  it  is  not  clear  whether 
a  foreign  authority  operating  purely  through  administrative  process  without  judicial 
involvement  would  constitute  a  tribunal  for  purposes  of  Section  1782.  Second,  cer- 
tain investigative  process  available  to  U.S.  agencies,  such  as  the  Antitrust  Civil 
Process  Act,  would  not  be  available  to  foreign  authorities  since  that  process  is  lim- 
ited to  use  in  investigation  of  offenses  under  the  U.S.  antitrust  laws.  Finally,  the 
requirement  of  a  court  order  in  each  instance  involves  some  element  of  delay  in  the 
investigatory  process.  As  a  result,  CIDs  and  court  ordered  discovery  are  not  now 
practically  available  to  assist  in  foreign  investigations. 

C.  Mutual  legal  assistance  treaties 

The  United  States  has  entered  into  approximately  20  Mutual  Legal  Assistance 
Treaties  ("MLATs  ")  with  foreign  authorities  providing  for  cooperation  in  investiga- 
tions of  criminal  conduct,  which  may  include  antitrust  offenses.  See  Remarks  of  As- 
sistant Attorney  General  Anne  K.  Bingaman  before  the  World  Trade  Center  Chicago 
Seminar,  p.  12  (May  16,  1994).  The  most  significant  such  agreement,  which  ex- 
pressly includes  antitrust  offenses,  is  the  Treaty  on  Mutual  Legal  Assistance  in 
Criminal  Matters  between  the  United  States  and  Canada.  It  provides  for  coopera- 
tion in  criminal  investigations,  including  use  of  process  and  the  exchange  of  docu- 
ments and  other  materials  obtained  through  the  grand  jury  process.  A  court  order 
is  required  for  materials  subject  to  Rule  6(e).  This  agreement  is  being  actively  im- 
plemented. See  Address  of  Assistant  Attorney  General  Anne  K  Bingaman  before  the 
World  Trade  Center  Chicago  Seminar,swpra,  at  12. 

The  U.S. -Canadian  MLAT  has  proved  to  be  a  significant  aid  to  U.S.  antitrust  en- 
forcement. With  the  assistance  of  the  Canadian  government,  DOJ  has  secured  evi- 
dence essential  to  criminal  antitrust  prosecutions.  Most  recently,  DOJ  indicted  Jap- 
anese firms  for  conspiring  to  fix  the  price  of  thermal  fax  paper,  based  in  part  on 
information  from  the  Canadian  government,  which  filed  similar  charges.  ^^ 

However,  the  MLATs  have  limitations  that  prevent  them  from  being  fully  effective 
mechanisms  of  enforcement  cooperation.  First,  they  are  limited  to  criminal  enforce- 
ment. Nations  and  multinational  bodies  that  do  not  have  statutes  with  criminal 
sanctions  are  likely  to  be  averse  to  cooperating  in  U.S.  antitrust  investigations  look- 
ing to  criminal  prosecution.  It  is  doubtful,  moreover,  whether  under  an  MLAT,  the 
U.S.  Antitrust  Division  could  cooperate  with  a  civil  antitrust  investigation  being 
conducted  by  a  foreign  agency.  In  addition,  treaties  such  as  the  MLATs  require  ex- 
tensive multi-agency  involvement  and,  in  the  United  States,  ratification  by  the  Sen- 
ate. As  a  result,  the  process  is  time-consuming  and  somewhat  cumbersome. 

The  important  point,  however,  is  that  DOJ's  experience  under  the  MLATs  strong- 
ly suggests  that  reciprocal  antitrust  investigatory  cooperation  is  possible  and  can  be 
effective.  Indeed,  experience  under  the  MLATs,  as  well  as  frustration  over  investiga- 
tions that  failed  when  foreign  evidence  proved  unavailable,  motivated  DOJ  to  pro- 
pose the  lAEAA. 

D.  Existing  U.S.  agreements  for  antitrust  cooperation 

The  U.S.  and  several  other  industrialized  nations  have  negotiated  executive 
agreements  for  cooperation  that  provide  partial  models  for  the  bilateral  agreements 
contemplated  by  the  LAEAA. 


16  Letter  dated  June  13,  1994,  to  Deputy  Assistant  Attorney  General  Diane  Wood  from  Mi- 
chael D.  Mann,  Director  of  Office  of  International  Affairs,  the  Securities  and  Exchange  Commis- 
sion. 

^^United  States  v.  Kanzaki  Specialty  Papers,  Inc.,  Crim.  No.  94-10176NMG  (D.Mass.  July  14, 
1994).  Similarly,  DOJ  recently  indicted  manufacturers  of  plastic  tableware  based  in  substantial 
part  on  evidence  obtained  by  the  Canadian  government  at  the  request  of  DOJ.  Wash.  Post  (June 
10,  1994). 
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An  agreement  was  negotiated  with  Germany  in  1976.^'  It  provides  for  notification 
and  consultation  between  governments  when  an  antitrust  investigation  or  proceed- 
ing "will  be  likely  to  affect  important  interests  of  the  other  party"  and  consultations 
will  be  held  "to  the  extent  appropriate  under  the  circumstances."  Similar  agree- 
ments exist  between  the  U.S.  and  Canada  ^^  and  between  the  U.S.  and  Australia.  ^^ 

Most  recently,  the  U.S.  and  the  EC  entered  into  an  agreement  for  cooperation  and 
deference,  including  the  exercise  of  positive  comity,  in  antitrust  and  competition 
matters. 20  However,  it  expressly  does  not  authorize  the  sharing  of  information  pro- 
tected by  statutes  or  regulations  of  either  party.  Nor  does  it  provide  for  use  of  com- 
pulsory process  at  the  request  of  the  other  party.  As  a  consequence,  its  utility  has 
been  somewhat  limited.21  Nonetheless,  DOJ  and  the  EC  recently  settled  jointly  mo- 
nopolization/abuse of  dominant  position  claims  against  Microsoft.22 

wTiile  these  agreements  generally  authorize  consultation  and  cooperation,  they 
have  fallen  short  of  the  goal  of  promoting  effective  enforcement  because  they  fail 
to  authorize  the  sharing  of  confidential  information  that  either  signatory  has  gath- 
ered during  an  investigation.  Nor  do  they  provide  for  positive  cooperation  in  infor- 
mation gathering  at  the  request  of  either  signatory.  These  are  the  gaps  that  the 
lAEAA  seeks  to  nil. 

IV.  RECOMMENDATIONS 

A  Potential  benefits  of  the  legislation 

The  Task  Force  recommends  that  the  Antitrust  Section  support  enactment  of  the 
lAEAA,  subject  to  certain  modifications.  The  information-sharing  provision  of  the 
lAEAA  is  fully  consistent  with  the  recommendations  of  the  Report  of  the  Section's 
1991  Special  Committee  on  International  Antitrust  and  the  Section's  1994  NAFTA 
Report.23  (See  p.  2  supra.)  Moreover,  the  investigatory  cooperation  proposal  stems 
from  the  same  goal  of  enhancing  cooperation  and  effective  enforcement  between 
competition  agencies  with  respect  to  conduct  having  transnational  raifications.  This 
objective  is  also  consistent  with  the  conclusion  of  the  Report  of  the  Special  Commit- 
tee on  International  Antitrust  and  the  NAFTA  Report  that  convergence  in  enforce- 
ment and  administrative  process  and  procedure  is  a  primary  desirable  step  in  the 
elimination  of  costs  and  frictions  in  tne  governmental  assignment  of  competition. 
American  Bar  Association  Section  of  Antitrust  Law,  Report  of  the  Task  Force  on  the 
Competition  Dimension  of  the  North  American  Free  Trade  Agreement  (March  25, 
1994);  American  Bar  Association  Section  of  Antitrust  Law,  Report  of  the  Special 
Committee  on  International  Antitrust  (Sept.  1,  1991). 

There  also  are  several  other  benefits  tnat  could  result  from  the  enactment  of  the 
lAEAA. 


"Agreements  Between  the  Government  of  the  United  States  and  the  Government  of  the  Fed- 
eral Republic  of  Germany  Relating  to  Mutual  Cooperation  Regarding  Restrictive  Business  Prac- 
tices, reprinted  in  772  Antitrust  &  Trade  Reg.  Rep.  (BNA)  D-1  (July  13,  1976). 

18  Memorandum  of  Understanding  Between  the  (Jovemment  of  the  United  States  and  the  Gov- 
ernment of  Canada  as  to  Notification,  Consultation  and  Cooperation  with  Respect  to  Application 
of  National  Antitrust  Laws,  reprinted  in  46  Antitrust  &  Trade  Reg.  Rep.  (BNA)  560  (March  15, 
1989). 

19  Agreement  Between  the  Government  of  the  United  States  and  the  Government  of  Australia 
Relating  to  Cooperation  on  Antitrust  Matters,  reprinted  in  43  Antitrust  &  Trade  Reg.  Rep. 
(BNA)  36  (July  1,  1982).  ,  ..    r, 

20  Agreement  Between  the  Government  of  the  United  States  and  the  Commission  of  the  Euro- 
pean Communities  Regarding  the  Application  of  Their  Competition  Laws  (Sept.  23,  1991),  re- 
printed in  61  Antitrust  &  Trade  Reg.  Rep.  (BNA)  382  (Sept.  26,  1991).  The  validity  of  this 
Agreement  is  currently  in  doubt  because  of  litigation  pending  before  the  European  Court  of  Jus- 
tice. 

21  For  example,  the  FTC  and  EC  consulted  concerning  about  such  issues  as  product  and  geo- 
graphic market  definition  in  the  proposed  DuPont-ICI  transaction.  But  their  ability  to  discuss 
other  issues  was  limited  to  matters  not  subject  to  confidentiality  requirements.  Recently,  the 
EC  and  DOJ  asked  the  parties  to  a  proposed  merger  to  waive  HSR  Act  confidentiality  require- 
ments to  permit  more  extensive  cooperation  with  the  EC. 

22  Wash.  Post  Al  (July  18,  1994).  The  U.S.-EC  coordination  was  achieved  with  the  consent 

of  Microsoft.  r.   ,      ^        ■      ■       e 

28  The  proposed  legislation  is  also  consistent  with  recommendations  of  the  Orgamzation  for 
Economic  Cooperation  and  Development,  which  has  long  recommended  more  cooperation  among 
member  nations  in  competition  law  matters.  In  1979,  the  OECD  issued  a  report  that  rec- 
ommended information  snaring  among  members.  OECD,  Concentration  and  Competition  Policy 
(1979).  In  1978,  an  OECD  Council  recommendation  urged  members  to  disclose  information,  sub- 
ject to  appropriate  safeguards,  unless  cooperation  would  be  contrary  to  significant  national  in- 
terests. OECD,  Recommendation  of  the  Council  Concerning  Action  Against  Restrictive  Business 
Practices  Affecting  International  Trade  Including  Those  Involving  Multinational  Enterprises 
(Aug.  9,  1978). 
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First,  and  perhaps  most  important,  the  proposed  legislation  will  strengthen  the 
ability  of  the  Antitrust  Division  and  FTC  to  attack  conduct  overseas  that  violates 
U.S.  antitrust  laws.  As  a  result,  it  will  assist  their  efforts  to  protect  U.S.  consumers. 
Because  they  will  be  able  to  offer  meaningful  reciprocal  cooperation  to  foreign  agen- 
cies, it  is  more  likely  that  the  DOJ  and  FTC  can  induce  many  of  their  foreign  coun- 
terparts to  enter  into  genuine  cooperation  efforts  to  enhance  both  U.S.  and  for^gn 
antitrust  enforcement.  If  this  goal  is  realized,  it  could  provide  a  more  meaningful 
mechanism  for  challengiiig  private  restraints  on  competition  here  and  abroad  that 
block  market  access  to  U.S.  firms. 

Second,  more  effective  antitrust  law  enforcement  should  help  all  markets — both 
in  the  U.S.  and  abroad — operate  more  efficiently.  Eventually,  more  effective  foreign 
antitrust  enforcement  against  foreign  cartels  and  other  barriers  to  entry,  might  help 
open  foreign  markets  to  U.S.  firms.  Foreign  firms  that  restrict  access  to  their  mar- 
kets by  U.S.  firms  could  be  held  accountable  under  foreign  competition  laws  based 
on  information  provided  by  U.S.  antitrust  agencies.  This  could  help  "level  the  play- 
ing field"  in  international  trade  because  foreign  firms,  like  their  U.S.  counterparts, 
would  be  subject  to  more  vigorous  antitrust  enforcement. 

Finally,  the  better  coordination  sought  bv  both  elements  of  the  proposal  could 
produce  better,  more  rational  outcomes  in  dual  investigations.  Improved  investiga- 
tory cooperation  and  data  sharing  facilitate  an  in-depth,  thoughtful  exchange  of 
views  and  understanding  of  transnational  implications  of  enforcement  action.  Re- 
sultant governmental  action,  by  U.S.  as  well  as  foreign  enforcers,  would  likelv  be 
better  iiSbrmed  and  hence  be  less  intrusive  than  in  the  absence  of  such  mutual  de- 
liberation, r  r-      • 

The  key  to  realizing  the  goal  of  the  lAEAA,  of  course,  is  the  wilhngness  of  foreign 

fovemments  to  enter  into  agreements  providing  for  genuine  reciprocitv.  The  Task 
orce  did  not  believe  its  purview  included  the  practical  question  of  whether  that  rec- 
iprocity would  readily  be  forthcoming.  Nonetheless,  it  seems  clear  that  for  the  pro- 
posal to  be  both  effective  and  acceptable  to  various  U.S.  constituencies,  the  DOJ  and 
the  FTC  would  need  to  secure  express  commitments  from  their  foremn  counterparts 
of  genuine  reciprocal  undertakings  and  have  a  high  degree  of  confidence  that  these 
undertakings  would  be  honored. 

B.  Confidentiality  concerns 

The  Task  Force's  principal  concern  about  the  lAEAA  is  the  extent  to  which  a  for- 
eign antitrust  agency  will  safeguard  the  confidentiaUty  of  information  received  from 
the  DOJ  or  the  FTC.  The  LAEAA  requires  the  U.S.  agencies  to  take  into  account 
whether  the  foreign  agency  will  give  adeauate  protection"  to  confidential  informa- 
tion "at  least  equivalent  to  the  treatment  under  U.S.  law.  As  introduced,  the  bill 
adi-esses  many  of  the  concerns  of  the  Task  Force  about  confidentiality.  The  Task 
Force  applauds  DOJ  for  its  responsiveness  to  these  concerns. 

Adequate  safeguards  to  protect  the  confidentiality  of  sensitive  business  informa- 
tion are  of  paramount  concern,  and  the  Antitrust  Section's  support  for  this  kind  of 
legislation  is  contingent  upon  naving  adequate  protection.  Confidential  information 
is  accorded  the  very  highest  protection  by  the  U.S.  antitrust  enforcement  agencies. 
The  business  community  through  the  years  has  developed  great  confidence  that  sen- 
sitive competitive  records  turned  over  to  the  agencies  will  not  be  disclosed  to  out- 
siders, especially  to  competitors.  U.S.  firms  wovdd  expect  an  equivalent  level  of  pro- 
tection in  the  international  arena  for  business  records  turned  over  to  foreign  en- 
forcement authorities  or  used  in  foreign  tribunals. 

This  overriding  need  for  confidentiality  in  any  international  exchange  program 
cannot  be  overstated.  The  global  nature  of  competition  today,  and  the  intense  ri- 
valry that  exists  between  U.S.  and  foreign  firms,  both  in  the  United  States  and 
throughout  iJie  world,  makes  this  a  paramount  issue.  If  sensitive  business  records 
of  a  U.S.  company  were  provided  to  a  foreign  competitor  by  its  government,  the  con- 
sequences for  the  U.S.  ftrm  could  be  grave.  Strategic  plans,  new  product  and  cost 
information,  and  competitive  analyses  are  a  few  of  the  types  of  information  whose 
disclosure  to  competitors  could  cause  irreparable  harm  to  U.S.  firms. 

Therefore,  whiife  the  concept  of  international  information  exchanges  to  enforce  the 
competition  laws  is  commendable,  the  Task  Force  believes  the  LAEAA  must  address 
this  fundamental  concern  and  safeguards  must  be  included  in  the  legislation. 

The  LAEAA  should  specify  broadly  the  parameters  of  confidentiality  assurances 
that  would  be  a  prerequisite  to  information  sharing  by  U.S.  agencies.  Such  require- 
ments might  include  the  following: 

•  The  statutory  or  regulatory  confidentiality  safeguards  available  to  foreign  agen- 
cies; 
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•  The  limited  scope  of  mandatory  disclosure  under  foreign  laws  or  regulations, 
e.g.  disclosure  to  other  agencies  or  use  in  regulatory  proceedings i^-* 

•  The  enforcement  mechanisms  and  sanctions  (criminal  or  otherwise)  for  violation 
of  foreign  confidentiality  laws  or  rules  and  the  foreign  agency's  commitment  to 
their  enforcement; 

•  The  availability  of  processes  for  confidential  use  of  information  by  the  foreign 
agency,  e.g.  in  camera  review  procedures; 

•  A  requirement  that  access  to  U.S.  information  be  terminated  in  the  event  con- 
fidential U.S.  information  is  not  protected.^o  but  subject  to  an  opportunity  for 
the  foreign  agency  to  cure  the  deficiencies  that  allowed  disclosure; 

•  An  explicit  assurance  that  the  information  will  not  be  used  for  commercial  pur- 
poses; 

•  Where  fmns  that  compete  with  U.S.  firms  are  wholly  or  partially  owned  by  a 
foreign  government,  there  should  be  special  protections  against  disclosure; 

•  The  foreign  agency  should  undertake  not  to  disclose  confidential  information  ex- 
cept to  the  extent  necessary  to  enforce  its  antitrust  laws  and  to  assist  the  pro- 
ducing party  in  seeking  confidential  treatment; 

•  In  order  to  insure  that  confidentiality  is  protected,  the  bill  shovild  state  explic- 
itly that  no  confidential  information  can  be  disclosed  unless,  through  the  bilat- 
eral agreement  and  otherwise,  DOJ  and  FTC  are  confident  that  the  foreign 
agency  will  afford  the  disclosed  information  the  level  of  confidentiality  required 
by  the  lAEAA;  and 

•  If  DOJ  and  FTC  are  aware  of  any  provisions  of  the  law  of  the  foreign  jurisdic- 
tion to  whom  the  information  will  be  disclosed  that  call  into  question  its  ability 
to  maintain  confidentiality,  those  provisions  should  be  described  in  the  notice 
requesting  public  comments. 

Many  of  these  provisions  have  been  included  in  the  bill  as  introduced.  Those  mat- 
ters not  addressed  should  be  added  through  amendments.  In  addition,  references  to 
the  importance  of  confidentiality  should  be  added  to  the  bill's  preamble.26 

Nonetheless,  while  the  bill  should  emphasize  the  importance  of  confidentiaUty  and 
provide  minimum  confidentiality  standards,  it  seems  unnecessary  for  Congress  to 
resolve  detailed  confidentiality  issues  through  the  legislative  process.  Instead,  the 
Task  Force  recommends  that  the  le^slation  be  amended  to  provide  that  the  bilat- 
eral agreements  executed  by  the  U.S.  agencies  require  explicit  and  detailed  assur- 
ances that  documents  and  other  information  will  be  protected.2''  The  Task  Force  fiir- 
ther  recommends  that  the  bill  be  amended  to  require  that  the  scope  of  acceptable 
assurances  be  identified  in  regulations  to  be  issued  by  the  Department  of  Justice, 
in  consultation  with  the  FTC,  after  notice  and  opportunity  for  comment.28 

C.  Other  suggested  amendments 

In  addition,  the  Task  Force  recommends  several  other  amendments  to  the  lAEAA. 

First,  as  noted  above,  as  drafted  the  bill  refers  to  bilateral  agreements  only  in 
passing.  The  lAEAA  should  specifically  authorize  and  require  execution  of  bilateral 
agreements  for  reciprocal  cooperation  and  information  snaring  as  a  condition  for 
U.S.  cooperation  and  information  sharing.29  Such  agreements  should  contain  explicit 
and  detailed  confidentiality  provisions.  Even  after  execution  of  such  agreements, 
prior  to  disclosure  of  information  by  U.S.  agencies,  they  would  be  required  to  evalu- 
ate the  likelihood  of  reciprocal  cooperation,  confidentiality,  and  whether  cooperation 


24  This  may  pose  a  particular  problem  in  the  European  Union  because  information  disclosed 
to  the  European  Commission  must  be  disclosed  to  all  member  states. 

26  In  the  event  a  U.S.  agency  learns  that  foreign  disclosure  has  occurred,  it  should  so  advise 
the  U.S.  firm  that  produced  the  documents  or  information. 

26  The  bill  introduced  in  the  Senate  adopted  the  Task  Force's  suggested  addition  of  the  follow- 
ing two  findings  to  the  preamble  of  the  lAEAA: 

(6)  The  effectiveness  of  antitrust  enforcement  in  the  United  States  has  been  enhanced  by  gov- 
ernment guarantees  of  confidentiahty,  which  encourage  the  v  luntary  disclosure  of  business  m- 

formation;  and  ,      ■  •  ^-  1  c 

(7)  Credible  guarantees  of  confidentiaUty  from  foreign  antitrust  authonties  are  essential  tor 
the  preservation  of  competition  and  the  continued  effective  collection  of  business  information. 

2'  This  recommendation  is  consistent  with  the  recommendations  of  the  Section's  1994  NAFTA 
Report,  which  stresses  the  need  for  confidentiality.  ,        ,  .  . 

*The  Task  Force  believes  there  should  be  formal  notice  and  comment  rulemaking  proceed- 
ings, subject  to  judicial  review.  The  bill  as  introduced  requires  public  notice  and  comment  as 
to  proposed  agreements,  but  no  judicial  review. 

*For  example,  Sections  4  and  5  of  the  bill  should  refer  to  such  agreements  as  a  condition 
for  U.S.  cooperation  or  assistance. 
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or  disclosure  is  in  the  public  interest.  As  introduced,  the  bill  addresses  some  of  these 
issues. 

Second,  the  lAEAA  should  authorize  explicitly  disclosure  to  foreign  competition 
agencies  of  information  obtained  through  CiDs  or  FTC  compulsory  process. 

Third,  the  Task  Force  recommends  that  disclosiu-e  of  immunized  grand  jury  testi- 
mony be  conditioned  on  assurances  that  the  immunized  witness  cannot  be  crimi- 
nally prosecuted  by  the  foreign  agency  based  on  the  immunized  testimony. 

Fovirth,  the  Task  Force  recommends  that  the  term  "privilege"  be  defined  to  assure 
that  foreign  antitrust  agencies  accept  the  broadest  applicable  scope  of  privileges  (as 
recognized  either  in  the  U.S.  or  the  foreign  jvirisdiction),  such  as  the  attomey-cUent 
privSege,  for  materials  disclosed  pursuant  to  the  lAEAA. 

Finally,  in  order  to  allow  Congress  to  evaluate  the  utiUty  of  the  legislation  and 
the  extent  to  which  foreign  agencies  have  maintained  the  confidentiahty  of  U.S.  in- 
formation, the  FTC  and  DOJ  should  periodically  file  reports  with  Congress.^"  Such 
reports  should  include  such  matters  as:  the  number  of  bilateral  agreements  in  force; 
whether  foreign  nations  have  enacted  comparable  legislation;  the  annual  number  of 
requests  for  cooperation  or  disclosure  made  by  DOJ,  FTC,  and  foreign  agencies;  the 
annual  number  of  instances  of  actual  cooperation  or  disclosure  bv  DOJ,  the  FTC, 
and  foreign  agencies;  whether  information  obtained  under  the  lAEAA  has  facihtated 
antitrust  enforcement  by  the  U.S.  and  foreign  agencies;  and  an  evaluation  of  the  ef- 
fectiveness of  confidentiality  commitments  of  foreign  signatories.  These  reports  also 
should  be  available  to  the  public. 

Conclusion 

In  sum,  the  lAEAA  is  a  soUd,  if  modest,  step  in  the  direction  of  desirable  global 
cooperation  in  competition  issues,  which  has  ever  increasing  significance  in  an  eco- 
nomically interdependent  world.  If  genuine  reciprocity  can  be  achieved,  the  LAEAA 
can  promote  both  the  efficiency  and  legitimate  reach  of  U.S.  antitrust  enforcement. 
While  the  Task  Force  has  identified  important  concerns,  particularly  with  respect 
to  confidentiality,  it  believes  they  can  be  resolved  as  proposed  by  the  Task  Force. 
The  Task  Force  believes  this  measure  should  be  supported  by  the  Section,  with 
modifications  as  indicated. 

Senator  Metzenbaum.  Mr.  Weinstein,  we  are  very  happy  to  have 
you  with  us  today.  You  have  been  with  us  on  previous  occasions. 
We  enjoy  working  with  you  and  please  proceed  forward  on  behalf 
of  Viacom. 

STATEMENT  OF  MARK  WEINSTEIN 

Mr.  Weinstein.  Thank  you,  Senator  Metzenbaum  and  Senator 
Thurmond.  I  welcome  this  opportunity  to  appear 

Senator  Metzenbaum.  Want  to  bring  the  mike  a  little  closer. 

Mr.  Weinstein.  Surely.  I  welcome  this  opportunity  to  appear  be- 
fore you  today  to  testify  on  behalf  of  Viacom  Inc.  in  support  of  S. 
2297,  the  International  Antitrust  Enforcement  Assistance  Act  of 
1994.  As  an  executive  of  Viacom  Inc.,  a  diversified  entertainment 
and  communications  company  with  operations  throughout  the 
world,  I  am  well  aware  of  the  necessity  of  enacting  such  legislation. 
If  companies  such  as  Viacom  are  to  compete,  and  compete  effec- 
tively, in  our  increasingly  global  economy,  our  government  must 
have  the  tools  it  needs  to  enforce  our  antitrust  laws.  This  legisla- 
tion provides  those  tools  while  safeguarding  against  the  unwar- 
ranted disclosure  of  sensitive  business  information. 

Senator  Metzenbaum,  Senator  Thurmond,  Viacom  supports  this 
legislation  because  it  will  level  the  playing  field  for  companies  such 
as  Viacom  which  increasingly  compete  in  international  markets.  As 
you  well  know,  the  entertainment  and  telecommunication  indus- 


30  The  Task  Force  recommends  that  the  first  report  be  filed  four  years  after  the  effective  date 
of  the  lAEAA  and  thereafter  every  four  years.  As  introduced,  the  LAEAA  provides  for  a  single 
report  four  years  after  enactment. 
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tries  no  longer  operate  within  national  boundaries.  Foreign  pene- 
tration of  our  country's  entertainment  market  is  on  the  rise  as  well 
as  is  our  participation  in  international  markets.  This  legislation, 
which  will  improve  the  U.S.  government's  ability  to  obtain  foreign- 
located  evidence  of  violations  of  U.S.  antitrust  law,  is  essential  to 
our  continued  ability  to  compete  fairly  in  this  increasingly  global 
economy. 

Without  this  legislation,  Viacom,  and  I  believe  all  American 
firms  with  international  operations,  operate  today  at  a  competitive 
disadvantage  within  this  global  marketplace.  Foreign-based  monop- 
olies and  cartels  can  raise  prices,  hurt  American  businesses,  and 
undermine  American  free  markets  without  fear  that  our  govern- 
ment will  have  either  the  power  or  the  means  to  investigate  effec- 
tively or  deter  such  activity.  As  a  result,  American-based  compa- 
nies and,  importantly,  American  consumers,  have  been  forced  to 
pay  the  price  of  allowing  foreign  firms  to  undermine  our  open  mar- 
kets unfettered  by  the  reach  of  our  antitrust  laws. 

This  legislation,  however,  will  give  the  Justice  Department  and 
the  FTC  the  important  new  tools  they  will  need  to  uncover  anti- 
competitive behavior  in  international  markets  and  v/ithin  our  own 
market  that  now  escapes  detection  or  punishment  merely  because 
the  crucial  evidence  is  located  overseas.  Foreign  firms  no  longer 
will  be  able  to  hide  behind  international  borders  to  prevent  the  pro- 
duction of  documents  essential  to  building  a  case  against  compa- 
nies who  would  violate  our  own  or  foreign  antitrust  laws. 

Viacom  attaches  particular  importance  to  the  role  of  this  legisla- 
tion in  improving  the  ability  of  the  U.S.  antitrust  agencies  to  co- 
operate in  a  meaningful  way  with  their  counterparts  in  the  Euro- 
pean Union.  The  member  States  of  the  EU  have  a  combined  popu- 
lation of  350  million.  Europe  obviously  is  an  important  market  for 
us,  and  as  the  telecommunications  revolution  progresses,  our  abil- 
ity to  compete  there  on  fair  terms  will  become  crucial  to  our  viabil- 
ity as  a  player  in  the  world  market. 

There  are  two  reasons  why  improved  antitrust  cooperation  be- 
tween the  U.S.  and  the  EU  is  highly  desirable  from  our  point  of 
view.  First,  if  Viacom  is  the  victim  of  anticompetitive  practices  in 
Europe  by  its  rivals,  we  want  the  Justice  Department  and  the  Fed- 
eral Trade  Commission  to  be  able  to  do  something  about  it,  either 
themselves  or  by  working  with  the  EU  antitrust  authorities.  This 
bill  will  make  the  threat  of  direct  U.S.  action  much  more  credible 
by  enhancing  our  government's  ability  to  obtain  the  foreign-located 
evidence  it  needs  to  bring  such  cases. 

Second,  as  the  recently  reported  cooperative  effort  of  Justice  and 
the  EU  in  the  Microsoft  case  shows,  such  cooperation  often  will  en- 
hance the  likelihood  of  consistent  antitrust  enforcement  results.  I 
obviously  cannot  speak  for  Microsoft,  but  if  Viacom  were  faced  with 
a  complex  antitrust  investigation,  we  would  not  want  to  be  told  to 
take  one  type  of  action  by  a  U.S.  agency  and  an  inconsistent  action 
by  an  EU  agency,  simply  because  the  two  agencies  could  not  have 
meaningful  conversations  with  one  another.  In  an  increasingly 
interdependent  world  market,  dual  antitrust  investigations  will 
occur  more  frequently.  This  bill  goes  a  long  way  toward  preventing 
inconsistent  results. 
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Viacom  shares  the  concerns  of  other  American  businesses  that 
confidential  business  information  obtained  from  our  files  will  not  be 
misused  or  improperly  disclosed.  Our  review  of  the  statute,  includ- 
ing the  numerous  safeguards  that  have  been  incorporated  into  the 
statute,  mitigates  our  concerns  that  anyone  may  have  that  sen- 
sitive commercial  information  may  be  improperly  disclosed, 

Viacom  is  particularly  reassured  by  the  requirement  that  before 
entering  into  any  reciprocal  agreement,  Department  of  Justice  or 
the  Federal  Trade  Commission  will  have  to  be  satisfied  that  the 
foreign  antitrust  authority  can  and  will  meet  stringent  confiden- 
tiality requirements  for  the  information  provided,  including  the 
fundamental  requirement  that  the  information  be  used  only  for 
antitrust  enforcement. 

Moreover,  we  are  heartened  that  in  the  event  of  a  breach  of  con- 
fidentiality, the  entity  providing  such  information  will  have  to  be 
notified,  and  the  mutual  assistance  agreement  terminated  unless 
adequate  steps  are  taken  to  minimize  the  harm  from  the  breach. 

Mr.  Chairman,  Viacom  believes  this  legislation  is  well  consid- 
ered, well  crafted,  and  extremely  desirable.  I  appreciate  this  oppor- 
tunity to  express  our  support  for  this  legislation.  Thank  you. 

Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Weinstein. 

And  now  our  last  witness,  Mr.  Richard  Rogers. 

STATEMENT  OF  RICHARD  B.  ROGERS 

Mr.  Rogers.  Mr.  Chairman,  my  thanks  to  you  and  other  mem- 
bers of  this  subcommittee  for  offering  us  the  opportunity  to  testify 
today.  I  am  employed  by  Ford  Motor  Company  in  Dearborn,  MI,  as 
one  of  their  antitrust  lawyers.  However,  I  am  appearing  today  on 
behalf  of  the  National  Association  of  Manufacturers,  which,  as  you 
know,  is  a  large  voluntary  organization  consisting  of  approximately 
12,000  manufacturing  and  related  businesses. 

On  behalf  of  NAM,  I  would  like  to  thank  you  for  giving  this  op- 
portunity to  talk  about  Senate  bill  2297.  We  have  provided  the  sub- 
committee with  a  written  statement,  and  I  do  not  intend  to  sub- 
stantially repeat  it  in  my  oral  presentation.  Suffice  it  to  state  that 
NAM  thinks  that  the  goal  of  improving  antitrust  enforcement  on 
an  international  basis  is  a  laudable  goal.  It  must  be  remembered 
that  many  of  our  members  are  some  of  the  largest  purchasers  and 
sellers  in  the  world.  So  that  a  well  defined,  well  enforced  antitrust 
regime  should  be  of  benefit  to  us. 

At  the  sametime,  while  we  support  that  general  goal,  we  do  have 
some  serious  concerns  about  the  fact  that  confidential  information 
which  is  now  provided  with  an  utter  assurance  of  confidentiality  to 
both  the  Department  of  Justice  and  the  FTC  may  be  compromised 
to  our  competitors  overseas.  For  that  reason,  we  have  suggested  a 
number  of  amendments  which  are  contained  in  the  written  state- 
ment. 

By  far  the  most  important  of  those  is  an  opportunity  to  receive 
notice  when  the  Attorney  General  decides  to  disclose  information 
to  a  foreign  government  and  have  a  limited  judicial  review  of  that 
decision  by  the  Attorney  General.  We  have  also  suggested  in  con- 
junction with  a  number  of  other  groups,  including,  I  think,  the 
American   Bar  Association,   that   the   rights   of  those   who   have 
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waived  their  Fifth  Amendment  rights  to  obtain  immunity  here  not 
be  jeopardized  by  criminal  proceedings  abroad. 

Finally,  we  have  suggested  that  discovery  under  this  law  be  con- 
ducted under  our  own  rules  of  federal  and  criminal  civil  procedure 
which  are  the  most  expansive,  we  believe,  in  the  world  rather  than 
foreign  discovery  procedures  with  which  U.S.  lawyers  and  U.S. 
judges  are  perhaps  unfamiliar. 

Lastly,  we  believe  the  law  should  be  administered  in  such  a  way 
that  providing  information  at  the  behest  of  a  foreign  antitrust  au- 
thority should  at  least  be  consistent  with  our  own  principles  of 
antitrust  law  here.  Some  antitrust  laws  have  rules  which  are  quite 
different  and  would  be  viewed  as  anticompetitive  here. 

I  have  been  asked  today  to  address  a  couple  of  practical  business 
issues.  One  of  them  is  the  quality  of  information  that  we  provide 
to  our  antitrust  authorities  in  the  United  States.  It  is  not  at  all  un- 
usual for  the  Federal  Trade  Commission  and  the  Department  of 
Justice  to  ask  our  member  companies  for  future  product  plans, 
trade  secrets,  confidential  technology,  marketing  strategies,  pricing 
strategies,  in  short  information  that  is  quite  valuable,  quite  sen- 
sitive, and  goes  to  the  heart  of  the  competitive  process. 

We  are  aware  of  no  other  agency  in  the  United  States  or  abroad 
that  routinely  receives  that  sort  of  confidential  information,  and  it 
is  for  that  reason  that  we  are  requesting  a  limited  review  if  that 
sort  of  information  is  to  be  turned  over  to  a  foreign  authority. 

A  second  issue:  This  bill  has  been  vastly  improved,  I  think  on  be- 
half of  the  entire  business  community,  by  the  exemption  of  the 
massive  amounts  of  material  that  are  turned  over  to  the  govern- 
ment during  the  course  of  the  Hart-Scott-Rodino  premerger  notifi- 
cation process  and  second  request  thereunder.  That  is  Ein  enormous 
help  to  the  legislation.  However,  it  has  to  be  recognized  that  there 
is  an  ongoing  relationship  between  the  antitrust  authorities  on  the 
one  hand  and  U.S.  business  on  the  other  whereby  huge  amounts 
of  information  are  disclosed  on  a  totally  voluntary  basis  from  day 
to  day,  sometimes  pursuant  to  CID,  sometimes  simply  a  phone  call 
or  a  request  for  a  phone,  telephone  interview  with  people  in  a  com- 
pany who  are  knowledgeable  about  the  products  of  the  geographic 
markets  involved,  to  assist  the  government's  people  in  understand- 
ing what  the  conduct  is,  what  the  markets  are,  and  whether  or  not 
it  would  be  violative  of  U.S.  law. 

That  is  an  enormously  valuable  process  to  the  government,  and, 
as  I  say,  it  is  done  now  routinely  and  on  a  strictly  voluntary  basis. 
There  is  no  real  reason  at  this  point  for  Ford  or  any  other  company 
to  worry  about  that.  It  very  often  relates  to  investigations  in  which 
our  company  is  not  a  target.  It  may  relate  to  a  merger  of  our  sup- 
pliers. It  may  relate  to  a  price-fixing  conspiracy  where  one  of  our 
members  is  a  victim.  In  any  event,  we  can  cooperate  with  those  in- 
vestigations absolutely  secure  in  the  knowledge  that  the  informa- 
tion provided  will  remain  confidential. 

If  this  law  is  enacted  without  any  provision  for  judicial  review, 
there  may  be  a  chilling  of  that  process,  at  least  to  the  extent  the 
lawyers  involved  in  administering  it  will  have  to  think:  Is  this  the 
type  of  information  that  would  be  turned  over  to  a  foreign  govern- 
ment and  might  in  our  judgment  be  compromised  despite  the  best 
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efforts  of  our  own  antitrust  people  to  assure  that  that  does  not  hap- 
pen. 

If  the  legislation  is  enacted,  and  I  think  it  will  be,  there  will  be 
a  real  disincentive  for  this  sort  of  voluntary  cooperation  if  leaks  do, 
in  fact,  occur  overseas  and  valuable  competitive  materials  find 
their  way  into  the  hands  of  our  foreign  competitors.  For  that  rea- 
son, NAM  joined  by  the  U.S.  Chamber  of  Commerce  and  the  U.S. 
Council  for  International  Business  have  asked  the  subcommittee  to 
consider  amendments  that  would  require  a  limited  judicial  review 
of  an  intent  by  the  Attorney  Greneral  to  disclose  specific  informa- 
tion to  a  foreign  government.  That  completes  my  presentation.  I 
would  be  happy  to  answer  any  questions  you  might  have. 

Senator  Metzenbaum.  We  will  have  some,  Mr.  Rogers,  but  I 
think  we  will  start  off  with  Mr.  Rill. 

[The  prepared  statements  of  the  National  Association  of  Manu- 
facturers and  the  U.S.  Council  for  International  Business  follow:] 

Prepared  Statement  of  Richard  Rogers  on  Behalf  of  the  National 
assocl^tion  of  manufacturers 

executive  summary 

In  this  testimony,  Richard  Rogers,  chairman  of  the  National  Association  of  Manu- 
facturers (NAM)  Competition  Subcommittee,  states  that  the  NAM  does  not  oppose 
enactment  of  S.  2279,  the  International  Antitrust  Enforcement  Act.  The  association 
has  several  concerns  about  the  legislation  as  introduced,  however,  and  expresses  its 
hope  that  these  are  addressed  prior  to  final  consideration.  Specifically,  the  NAM  be- 
lieves that  protections  for  confidential  business  documents  need  to  be  strengthened 
through  jumcial  review  of  a  Department  of  Justice  decision  to  assist  a  foreign  anti- 
trust authority  by  disclosing  confidential  business  information  obtained  from  U.S. 
companies.  Furthermore,  the  impact  on  rights  and  privileges  under  the  U.S.  Con- 
stitution need  to  be  explored  in  tne  context  of  foreign  investigations.  Discovery  pro- 
cedures conducted  at  tne  behest  of  foreign  antitrust  authorities  should  be  pursuant 
to  federal  rules,  and  not  foreign  procedures.  Such  discovery  should  not  be  conducted 
at  all  unless  the  foreign  investigation  relates  to  conduct  violative  of  U.S.  antitrust 
laws.  Finally,  the  NAM  suggests  that  the  bill  should  be  clarified  in  its  treatment 
of  U.S.  laws  that  may  conflict  with  foreign  laws  and  in  its  definition  of  foreign  anti- 
trust laws  "similar"  to  those  of  the  United  States. 


Mr.  Chairman,  members  of  the  subcommittee,  my  name  is  Richard  Rogers  and  I 
am  before  you  today  to  represent  the  views  of  the  National  Association  of  Manufac- 
turers (NAM)  regarding  S.  2297,  the  International  Antitrust  Enforcement  Act  of 
1994.  I  serve  as  chairman  of  the  NAM's  Competition  Subcommittee,  which  is  the 
policy-making  arm  of  the  NAM  for  antitrust  issues.  I  am  employed  by  Ford  Motor 
Company  as  a  lawyer  speciaUzing  in  antitrust  matters. 

The  NAM  is  a  voluntary  business  association  of  more  than  12,000  companies, 
large  and  small,  located  in  every  state.  Members  range  in  size  fi-om  the  very  large 
to  more  than  8,000  smaller  manufacturing  firms,  each  with  fewer  than  500  employ- 
ees. The  NAM  is  affiliated  with  an  additional  158,000  businesses  through  its  Asso- 
ciations Council  and  the  National  Industrial  Council.  NAM  member  companies  em- 
ploy 85  percent  of  all  manufacturing  workers  and  produce  more  than  80  percent  of 
the  nation's  manufactured  goods.  One  of  the  nation's  oldest  employer  associations, 
the  NAM  will  celebrate  its  centennial  anniversary  in  1995. 

Let  me  begin  by  thanking  the  Subcommittee  on  Antitrust,  Monopolies  and  Busi- 
ness Rights  for  the  opportunity  to  testify.  The  proposed  legislation,  while  laudable 
in  its  goal  of  improving  international  antitrust  enforcement,  creates  some  serious 
risks  for  U.S. -based  companies  competing  against  competitors  located  abroad.  Man;y 
of  our  members  do  substantial  business  overseas,  and  some  of  the  largest  multi- 
national business  organizations  in  the  world — with  substantial  foreign  operations — 
belong  to  the  NAM.  The  NAM  has  a  great  deal  of  collective  emerience  about  how 
the  antitrust  laws  are  enforced,  both  in  the  United  States  and  in  various  foreign 
countries.  In  addition,  many  of  our  smaller  members  could  be  affected  by  S.  2297 
because  of  the  increasingly  global  nature  of  the  marketplace. 
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Based  on  our  members'  experience  in  antitrust-related  matters  both  here  and 
abroad,  the  NAM  shares  the  Justice  Department's  belief  that  improved  inter- 
national antitrust  enforcement  has  the  potential  to  benefit  U.S.  business.  American 
businesses,  which  purchase  and  sell  enormous  quantities  of  goods  abroad,  have  most 
probably  been  victmis  of  foreign  cartels  in  such  areas  as  having  to  pay  above-market 
prices  or  in  being  excluded  from  certain  overseas  markets.  We  also  understand  that 
antitrust  violations  committed  abroad  are  often  difficult  or  impossible  to  prosecute 
because  of  the  Umitations  of  U.S.  discovery  procedures  as  applied  to  foreign  nation- 
als and  companies. 

Thus,  although  NAM  members  have  concerns  about  the  proposed  legislation  as  a 
solution,  there  is  a  consensus  that  the  association  should  not  actively  oppose  the 
proposal  at  this  time.  The  NAM  appreciates  that  significant  changes  were  made 
from  the  draft  that  was  originally  circulated — the  most  important  being  the  exclu- 
sion of  Hart-Scott-Rodino  fifings.  Nevertheless,  important  issues  remain  that  Con- 
gress needs  to  address  before  final  consideration  of  S.  2297,  including  how  to  ensure 
that  U.S.  constitutional  rights  and  privileges  are  met  while  dealing  with  foreign 
antitrust  enforcement  agencies.  The  NAM  hopes  that  you  and  the  Department  of 
Justice  will  consider  these  comments  as  constructive  criticism  and  that  the  commit- 
tee will  make  appropriate  changes  to  the  legislative  language. 

On  its  face,  the  solution  proposed  by  the  International  Ajntitrust  Enforcement  Act 
of  1994  is  necessarily  backward — dealing  with  foreign  cartels  by  subjecting  U.S. 
firms  to  discovery  at  the  request  of  foreign  governments  investigating  violations  of 
foreign  antitrust  laws.  The  Department  of  Justice  contends  that  offering  up  U.S. 
firms  for  discovery  related  to  prosecution  under  foreign  laws  will  thereby  encourage 
foreign  governments  to  offer  up  their  own  nationals  and  businesses  for  prosecution 
in  the  United  States.  It  is  by  no  means  certain  or  obvious,  however,  that  offering 
up  domestic  firms  for  foreign  investigation  and  prosecution  (under  "antitrust  laws ' 
abroad  which  are  sometimes  in  conflict  with  our  own)  will  have  any  reciprocal  effect 
at  all.  Moreover,  the  "currency"  being  offered  to  encourage  reciprocity  by  foreign 
antitrust  enforcement  authorities  are  often  confidential  business  docximents  of  U.S. 
companies.  Thus,  the  proposed  legislation  is  a  risk — calculated  though  it  may  be — 
falling  squarely  on  the  shoulders  of  American  business,  by  placing  confidential  docu- 
ments in  potential  jeopardy  of  disclosure  to  foreign  competitors.  In  many  instances, 
these  competitors  have  a  relationship  with  foreign  governments  much  closer  than 
exists  between  business  and  government  in  the  United  States.  Indeed,  in  some  cases 
the  competitor  and  government  may  be  one  and  the  same. 

To  minimize  the  risks  involved  for  U.S.  business,  S.  2297  should,  first  and  fore- 
most, affirmatively  provide  for  (rather  than  expressly  negate)  the  opportunity  for  ju- 
dicisd  review  of  the  attorney  general's  decision  to  turn  confidential  and  proprietary 
business  information  collected  from  U.S.  firms  over  to  foreign  antitrust  enforcement 
authorities.  The  NAM  urges  Congress  to  grant  as  much  protection  as  possible  for 
this  information,  which  can  be  highly  sensitive  in  antitrust  investigations.  These  in- 
vestigations often  include  requests  for  documents  such  as  future  product  plans,  new 
technologies  and  marketing  strategies.  Specifically,  the  NAM  suggests  eliminating 
the  bar  to  judicial  review  contained  in  Section  9(a).  Instead,  the  attorney  general 
should  be  required  to  give  reasonable  notice  of  an  intent  to  disclose  evidence  to  for- 
eign antitrust  officials.  Such  advance  notice  would  describe  the  antitrust  evidence 
to  be  disclosed,  identify  the  foreign  antitrust  authority,  and  give  the  proposed  date 
of  disclosure. 

Thereafter,  the  affected  U.S.  companies  should  be  allowed  to  object  promptly  in 
writing  to  the  proposed  disclosure.  After  receiving  the  written  objection,  the  attor- 
ney general  then  would  be  required  to  apply  to  the  district  court  in  which  the  objec- 
tor resides  prior  to  sharing  the  materials  in  question.  Before  releasing  the  informa- 
tion, that  court  would  then  be  asked  to  find  that:  (1)  the  proposed  disclosure  does 
not  violate  the  terms  of  the  proposed  International  Antitrust  Enforcement  Act,  and 
(2)  the  interests  of  the  United  States  in  disclosing  antitrust  evidence  outweigh  the 
confidentiality  concerns  of  the  affected  U.S.  firm,  taking  into  account  such  factors 
as  the  risk  of  unauthorized  disclosure  by  the  foreign  antitrust  authority,  the  rel- 
evance of  the  evidence  to  the  foreign  antitrust  violation  alleged,  the  extent  to  which 
such  foreign  laws  may  differ  or  conflict  with  U.S.  antitrust  policy,  and  whether  the 
foreign  state  has  a  proprietary  interest  that  could  benefit  from  disclosure  of  the  con- 
fidential information  sought  from  the  affected  businesses. 

Some  form  of  judicial  review  apparently  is  contemplated  under  the  proposed  legis- 
lation for  the  collection  of  new  evidence  from  U.S.  companies,  for  which  the  attorney 
general  is  required  to  apply  to  the  district  courts  for  an  order  authorizing  discovery 
at  the  behest  of  the  foreign  antitrust  authority.  Information  collected  by  U.S.  anti- 
trust agencies  in  all  other  contexts  (save  information  provided  pursuant  to  the  Hart- 
Scott-Ftodino  Act  premerger  notification  process  or  specified  grand  jury  materials). 
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however,  is  subject  to  no  judicial  review  at  all.  Antitrust  evidence  collected  by  U.S. 
authorities  for  purposes  other  than  at  the  request  of  foreign  governments  should  be 
entitled  to  at  least  the  same  judicial  protections  afforded  when  new  antitrust  evi- 
dence is  sought  at  the  request  of  a  foreign  government. 

S.  2297  also  provides  that  discovery  ordered  by  U.S.  district  courts  at  the  request 
of  foreign  antitrust  authorities  "may  be  in  whole  or  in  part  the  practice  and  proce- 
dure of  the  foreign  state,  or  the  regional  economic  integjration  organization,  rep- 
resented by  the  foreign  antitrust  authority  with  respect  to  which  the  [ajttomey 
[g]eneral  requests  such  order."  Section  4(b)(2).  U.S.  discovery  procedures  are  the 
most  generous  and  sophisticated  in  the  world,  providing  for  the  taking  of  testimony 
under  oath,  requests  for  docviments  of  sometimes  enormous  scope,  and  information 
provided  in  response  to  written  questions.  These  procedures  are  well  known  to  U.S. 
government  lawyers,  the  private  bar  and  the  federal  judicial  system.  In  contrast, 
neither  the  courts,  nor  the  government,  nor  the  private  bar  are  ejcpert  in  foreign 
discovery  procedures  and  the  imposition  of  those  procedures  on  antitrust  discovery 
here  can  only  lead  to  confusion,  as  well  as  unnecessary  confrontation  and  complex- 
ity. All  discovery  under  the  International  Antitrust  Enforcement  Act  should  be  con- 
ducted pursuant  to  U.S.  discovery  rules  and  procedures. 

Similarly,  a  major  constitutional  issue  arises  for  when  a  potential  defendant 
waives  his  or  her  Fifth  Amendment  rights  in  exchange  for  immunity  from  U.S.  pros- 
ecution. The  person's  statements  or  testimony,  however,  may  then  become  the  basis 
for  prosecution  by  foreign  authorities.  At  a  minimum.  United  States  residents  who 
have  waived  their  constitutional  rights  in  order  to  assist  the  Department  of  Justice 
in  a  prosecution  should  be  protected  from  having  the  Department  then  aid  a  foreign 
antitrust  authority  in  its  investigation  and/or  prosecution  of  the  individual. 

In  order  to  allay  confusion,  the  International  Antitrust  Enforcement  Act  should 
also  expressly  provide  that  foreign  antitrust  laws  sought  to  be  enforced  under  mu- 
tual agreements  are  consistent  with  U.S.  antitrust  laws.  For  example,  many  merg- 
ers and  acquisitions  are  premised,  from  both  a  business  and  antitrust  law  view- 
point, on  the  realization  of  economic  efficiencies  that  result  from  elimination  of  du- 
plicate or  inefficient  production  facilities.  Foreign  laws  prohibiting  or  inhibiting 
plant  closings  should  not  be  enforced  through  the  back  door  under  the  proposed  leg- 
islation, to  the  detriment  of  economic  efficiencies  that  would  be  viewed  as  pro-com- 
petitive under  U.S.  law. 

Some  foreign  antitrust  enforcement  authorities  also  prohibit  or  frown  on  beneficial 
exchanges  or  pubUcation  of  information  generally  recognized  to  enhance  the  com- 
petitiveness or  U.S.  business.  For  instance,  "benchmarking"  of  the  best  competitive 
practices  is  commonplace  here,  and  has  resulted  in  substantial  increases  in  the  pro- 
ductivity of  U.S.  business.  Production  and  sales  data  are  also  reported  by  trade  as- 
sociations or  in  various  media,  and  permit  U.S.  firms  to  more  accurately  assess  sup- 
ply and  demand  for  their  products  in  various  geographic  markets.  It  would  be  a  real 
economic  step  backward  for  the  U.S.  economy  if  exchanges  of  information  and  ideas 
that  are  recognized  as  both  lawful  and  beneficial  here  were  to  be  subjected  to  attack 
abroad  with  tne  active  assistance  of  U.S.  antitrust  enforcement  personnel. 

The  NAM  is  particularly  concerned  that  the  International  Antitrust  Enforcement 
Act  authorizes  U.S.  officials  to  assist  foreign  authorities  in  investigating  conduct 
that  does  not  violate  U.S.  law.  In  fact,  this  hcense  is  in  conflict  with  the  spirit  if 
not  the  letter  of  several  United  States  statutes,  including  the  Export  Trading  Com- 
pany Act,  the  Webb-Pomerene  Act,  the  Forei^  Trade  Antitrust  Improvements  Act, 
as  well  as  the  National  Cooperative  Production  Amendments  of  1993  and  the  Na- 
tional Cooperative  Research  Act.  The  Export  Trading  Company  Act  and  the  Webb- 
Pomerene  Act  exempt  companies  from  U.S.  antitrust  laws  in  the  course  of  making 
agreements  regarding  exports.  The  Foreign  Trade  Antitrust  Improvements  Act  like- 
wise exempt  oomestic  companies  from  U.S.  antitrust  laws  with  respect  to  exports 
that  do  no  nave  a  substantial  impact  on  the  domestic  economy.  Finally,  the  National 
Cooperative  Production  Amendments  of  1993  and  the  National  Cooperative  Re- 
search Act  limit  exposure  in  private  antitrust  lawsuits  to  actual  damages  so  long 
as  U.S.  antitrust  authorities  have  approved  the  joint  research  and/or  production 
ventxire  as  consistent  with  domestic  antitrust  laws.  Various  federal  agencies  are  in- 
volved in  the  administration  of  these  statutes,  the  enforcement  and  procedures  of 
which  involve  highly  sensitive  proprietary  data.  A  provision  should  be  added  to  clar- 
ify that  information  involved  in  agreements  authorized  under  S.  2297  excludes  the 
administration  of  these  and  any  other  statutes  that  may  conflict  with  foreign  anti- 
trust laws. 

Finally,  Section  12(7)  needs  to  clarify  what  types  of  foreign  laws,  regulations  or 
conduct  are  "similar"  to  the  antitrust  laws  of  the  United  States.  For  instance,  "un- 
fair competition"  may  be  incorporated  in  the  laws  of  many  countries  and  integrated 
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economic  markets,  but  definitions  and  interpretations  of  the  term  covild  vary  widely 
depending  on  the  history  and  cultxxre  of  the  entity. 

These  comments  notwithstanding,  I  would  like  to  reiterate  that  the  NAM  is  not 
disposed  to  oppose  the  proposal  at  this  junctiu"e.  Our  membership  hopes,  however, 
that  the  concerns  are  dealt  with  and  that  S.  2297  is  amended  to  provide  better  as- 
surance that  any  resulting  exchanges  of  business  information  between  U.S.  and  for- 
eign antitrust  enforcement  authorities  do  not  compromise  the  confidentiality  protec- 
tions afforded  by  current  U.S.  laws  nor  undermine  protections  provided  to  U.S.  resi- 
dents under  the  Constitution. 

I  appreciate  the  opportunity  to  offer  these  comments  on  behalf  of  the  NAM.  I  look 
forward  to  answering  any  questions  you  may  have. 


Prepared  Statement  of  The  United  States  Council  for  International 

Business 

The  U.S.  Council  for  International  Business  supports  the  aim  of  S.  2279,  the 
International  Antitrust  Enforcement  Assistance  Act  of  1994  ("lAEAA  "),  to  encour- 
age and  faciUtate  multilateral  and  bilateral  cooperation  in  the  investigation  and  en- 
forcement of  antitrust  laws.  We  are,  however,  concerned  about  the  lack  of  adequate 
ssufeguards  in  the  legislation  for  the  protection  of  trade  secrets  and  other  confiden- 
tial and  proprietary  information.  Since  the  absence  of  such  safeguards  could  do  seri- 
ous harm  not  only  to  individual  companies,  but  also  to  the  competitiveness  of  Amer- 
ican business  generally,  we  are  proposing  an  amendment  to  the  bUl  to  address  this 
concern. 

The  proposed  legislation  would  authorize  the  Attorney  General  and  the  Federal 
Trade  Commission  to  provide  evidence  to  a  foreign  antitrust  authority  under  a  mu- 
tual assistance  agreement.  LAEAA  §2.  As  we  know  fi-om  antitrust  investigations 
within  the  United  States,  this  evidence  frequently  includes  sensitive  pricing  data, 
new  product  and  cost  information,  competitive  analyses,  strategic  plans,  trade  se- 
crets, and  other  confidential  and  proprietary  information  that  must  not  be  disclosed 
to  competitors.  For  this  reason,  the  Antitrust  Civil  Process  Act  and  the  Federal 
Trade  Commission  Act  provide  weU-established  procedures  to  prevent  improper  dis- 
closures of  information  obtained  by  the  Attorney  General  and  the  Federal  Trade 
Commission  during  an  antitrust  investigation. 

The  Antitrust  Civil  Process  Act  and  the  FTC  Act  provide  that  a  custodian  must 
be  appointed  who  shall  be  responsible  for  maintaining  confidential  information  and 
ensuring  its  return  to  the  company  that  provided  it  upon  completion  of  the  inves- 
tigation. See  15  U.S.C.  §  1313;  15  U.S.C.  §57b-2.  These  statutes  provide  that  no  doc- 
uments or  other  evidence  may  be  disclosed  to  any  individual  other  than  an  author- 
ized official,  employee  or  agent  of  the  Department  of  Justice,  or  in  the  case  of  mate- 
rials maintained  by  the  Federal  Trade  Commission,  an  authorized  officer  or  em- 
ployee of  the  FTC,  without  the  consent  of  the  company  that  provided  the  materials. 
See  15  U.S.C.  §  1313  (c)(3);  15  U.S.C.  §57b-2(c).  WMle  the  statutes  provide  that  dis- 
closures may  be  made  to  either  House  of  Congress,  or  to  a  committee  or  subcommit- 
tee of  the  Congress,  the  owner  or  provider  must  be  notified  of  such  disclosures.  See 
15  U.S.C.  §  1313  (c)(3);  15  U.S.C.  §57b-2(c). 

In  contrast  to  the  restrictions  imposed  on  the  Attorney  General  and  Federal  Trade 
Commission  with  respect  to  disclosures  of  confidential  information  to  the  Congress 
and  authorized  employees  of  the  U.S.  (Jovemment,  the  LAEAA  would  permit  the 
sensitive  commercial  information  to  be  turned  over  to  a  foreign  agency  without  no- 
tice to  the  company  that  owns  or  provided  the  information. 

It  is  true  that,  under  the  lAEAA,  the  U.S.  antitrust  authority  involved  would  be 
required  to  obtain  an  "assurance"  from  the  foreign  agency  that  it  is  subject  to  laws 
and  procedures  adequate  to  maintain  the  confidentiality  of  the  information  and  will 
afford  it  a  level  of  protection  not  less  than  what  is  provided  by  U.S.  law  (LAEAA 
§  12(2)(B)).  However,  the  person  whose  information  is  being  shared  would  have  no 
say  in  the  entire  process.  Indeed,  a  company  that  provided  confidential  information 
to  the  Attorney  General  or  the  FTC  would  be  notified  of  its  release  to  a  foreign 
agency  only  in  the  event  the  foreign  agency  violated  its  "assurance"  of  confidential- 
ity, and  then  only  after  the  violation  had  occurred.  LAEAA  §  12(2)(G).  Moreover,  the 
Attorney  General's  determination  that  the  foreign  agency's  "assurance'"  was  ade- 
quate would  not  be  subject  to  judicial  review.  LAEAA  §  9(a). 

The  disclosure  of  sensitive  commercial  information  to  a  foreign  agency  without  no- 
tice and  an  opportunity  to  be  heard  raises  serious  concerns.  As  an  initial  matter, 
the  foreign  agencies  that  would  receive  confidential  information  may  have  very  dif- 
ferent concepts  of  "confidentiality"  than  we  have  in  the  United  States.  For  example, 
under  the  Treaty  of  Rome,  information  that  is  provided  to  the  European  Community 
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must  be  disclosed  to  all  member  states.  Moreover,  the  nations  and  regional  economic 
organizations  that  have  adopted  antitrust  laws  that  are  arguably  similar"  to  the 
United  States — and  with  which  the  confidential  information  of  U.S.  companies  may 
therefore  be  shared — include  not  only  our  traditional  allies  and  trading  partners, 
but  also  many  developing  nations  and  former  communist  states  such  as  Bulgaria, 
the  Czech  and  Slovak  Republics,  Hungary,  India,  Pakistan,  Peru,  Poland,  Russia, 
Sri  Lanka,  Venezuela  and  Zimbabwe.  Many  other  states,  such  as  Croatia,  the  Phil- 
ippines and  Rumania,  are  in  the  process  of  adopting  their  own  antitrust  laws. 

Once  the  information  is  released  to  an  agency  in  one  of  these  countries,  it  will 
be  impossible  to  keep  track  of  who  has  had  access  to  it.  This  is  particularly  true 
if,  as  the  present  lAEAA  provides,  the  company  is  not  even  informed  that  its  infor- 
mation has  passed  into  foreign  hands.  If  one  also  considers  that  many  countries  that 
now  have  (or  may  soon  adopt)  antitrust  laws  have  strong  policies  in  favor  of  improv- 
ing the  competitiveness  of  tiieir  own  national  industries,  including  their  competitive- 
ness vis-a-vis  U.S.  companies  as  well  as  the  fact  that  some  of  these  countries  may 
have  bureaucracies  that  are  not  totally  incorruptible — it  is  clear  that  the  danger 
that  U.S.  trade  secrets  may  be  lost  is  not  merely  a  theoretical  one. 

Disclosure  of  sensitive  commerciad  information  without  notice  to  the  company  that 
provided  the  information  also  raises  the  prospect  that  the  Attorney  General  or  the 
Federal  Trade  Commission  may  release  information  which  they  might  not  have  re- 
leased if  they  had  the  benefit  of  the  company's  views.  In  many  fields,  particularly 
very  technical  areas  where  trade  secrets  and  proprietary  information  are  most  im- 
portant, input  from  the  company  that  provided  the  information  may  be  essential  to 
hilly  understand  the  imphcations  of  revealing  certain  data  to  a  competitor. 

We  recognize  that  extensive  notification  and  judicial  review  procedures  would  de- 
feat the  purpose  of  the  lAEAA  to  facilitate  the  exchange  of  information  between  en- 
forcement agencies  in  the  United  States  and  elsewhere  in  the  world.  Accordingly, 
we  propose  only  an  amendment  of  the  LAEAA  to  provide  notice  to  the  company 
whose  information  will  be  released,  a  very  short  time  frame  to  object  to  that  release, 
and  an  e3q)edited  judicial  review  procedure  that  would  override  a  decision  by  the 
Attorney  General  or  the  FTC  only  in  the  case  of  an  abuse  of  discretion.  The  follow- 
ing is  proposed  language  for  this  amendment: 

SEC.  X     NOTICE  OF  DISCLOSURE  TO  A  FOREIGN  ANTITRUST  AUTHORITY 

(a)  Notice  Required— Not  less  than  45  days  before  disclosing  antitrust  evidence  to 
a  foreign  antitrust  authority  under  Section  2,  3,  or  4,  the  Attorney  General  or  the 
Commission,  as  the  case  may  be,  shall  provide  notice  to  the  person  (if  any)  that  pro- 
vided such  evidence  to  the  Attorney  General  or  the  Commission.  Such  notice  shall 
be  given  by  overnight  mail  or  equivalent  means  and  shall  include: 

(1)  a  description  sufficient  to  permit  identification  of  the  antitrust  evi- 
dence to  be  disclosed; 

(2)  the  identity  of  the  foreign  antitrust  authority,  and 

(3)  the  proposed  date  of  disclosure. 

(b)  Objections — If  the  person  to  whom  the  notice  in  subsection  (a)  is  provided  ob- 
jects in  writing  to  the  Attorney  General  or  the  Commission,  whichever  provided  the 
notice,  within  15  days  of  receiving  such  notice,  no  disclosure  under  this  Act  shall 
be  made  unless,  at  least  15  days  prior  to  the  disclosure  of  such  evidence,  the  Attor- 
ney General  or  the  Commission  makes  a  written  decision  rejecting  the  objection,  in- 
dicating the  grounds  therefor,  and  finding  that  (i)  the  information  may  be  disclosed 
under  the  Act,  and  (ii)  the  foreign  antitrust  authority  is  subject  to  laws  and  proce- 
dures that  are  adequate  to  maintain  the  confidentialitv  of  antitrust  evidence  and 
will  give  protection  to  the  antitrust  evidence  that  is  not  less  than  the  protection  pro- 
vided under  the  laws  of  the  United  States  to  such  antitrust  evidence. 

(c)  Judicial  Relief^Any  persons  who  believe  they  are  adversely  affected  by  such 
a  decision  may  bring  a  judicial  proceeding  for  a  preliminary  injunction  or  temporary 
restraining  order  to  eiyoin  disclosure  of  the  information  in  (question  upon  a  showing 
that  the  aforesaid  decision  represents  an  abuse  of  discretion,  and  that  the  other 
legal  requirements  for  obtaining  such  reUef  are  satisfied. 

We  submit  that  this  amendment  will  help  to  alleviate  the  legitimate  concern  that 
the  confidential  and  sensitive  commercial  and  proprietary  information  will  be  mis- 
used, while  only  minimally  inconveniencing  the  antitrust  agencies  involved. 

We  recognize  that  the  concerns  we  have  raised  with  respect  to  the  lAEAA  are  not 
unique  to  this  bill,  but  may  apply  as  well  to  certain  other  vehicles  for  cooperation 
among  law  enforcement  agencies.  In  this  particular  context,  however,  we  believe 
that  these  concerns  mav  be  addressed  without  undermining  the  essential  goals 
which  the  bill  is  intended  to  achieve. 
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Senator  Metzenbaum.  Mr.  Rill,  the  ABA  committee's  report  on 
the  bill  states,  "There  have  been  many  instances  in  which  U.S. 
antitrust  investigations  have  faltered  or  even  failed  as  a  con- 
sequence of  the  inability  of  the  DOJ  or  FTC  to  obtain  evidence  from 
abroad."  Now  based  on  your  experience  as  an  antitrust  chief  in  the 
Bush  administration,  can  you  confirm  the  fact  that  international 
cases  have  been  dropped  because  DOJ  could  not  get  evidence  from 
abroad? 

Mr.  Rill.  I  would  say  that  I  would  confirm  that  statement.  I 
would  say  that  we  had  not  ever  reached  the  point,  and,  of  course, 
I  cannot  go  into  any  detail  as  you  can  understand,  but  I  would  say 
that  we  never  reached  the  point  we  had  made  a  clear  determina- 
tion that  there  was  a  violation.  We  had  every  reason  to  believe  in 
some  circumstances  that  a  violation  had  occurred,  but  we  simply 
were  not  able  under  existing  process,  existing  procedures,  to  obtain 
the  evidence  that  would  be  necessary  to  justify  the  initiation  of  a 
complaint  proceeding,  and  the  reason  that  we  were  not  is  that  the 
process  for  attempting  to  obtain  overseas  discovery  is  so  cum- 
bersome, so  time  consuming,  and  so  uncertain  in  its  result  that  it 
was  not  desirable  or  even  in  many  instances  possible  to  pursue  the 
investigation  to  the  final  conclusion  that  would  have  justified  the 
initiation  of  a  proceeding. 

So  I  would  say  in  confirming  what  Assistant  Attorney  Greneral 
Bingaman  said  earlier  that  my  experience  is  the  same  as  hers. 

Senator  Metzenbaum.  Well,  I  am  pleased  to  see  that  both  the 
Antitrust  Division  and  the  International  Section  of  the  ABA  sup- 
port the  bill.  I  am  sure  you  have  noticed  that  the  bill  includes  a 
number  of  safeguards  recommended  by  these  ABA  committees.  De- 
spite the  addition  of  these  safeguards,  Mr.  Rogers  has  testified  that 
there  are  not  enough  to  protect  confidential  documents  from  being 
leaked  to  U.S.  competitors.  Do  you  agree  with  that  statement  and 
would  you  indicate  why  you  do  or  why  you  do  not  agree? 

Mr.  Rill.  Well,  I  have  the  utmost  respect  for  Mr.  Rogers.  He  and 
I  have  worked  together  over  a  number  of  years,  and  he  is  certainly 
an  eminent  antitrust  authority.  Having  said  that [Laughter.] 

I  think  the  provisions  in  this  bill  really  are  fully  adequate  within 
any  range  of  reasonableness  adequately  to  assure  businesses  and 
others  who  would  be  turning  documents  over  to  our  antitrust  agen- 
cies that  their  subsequent  transfer  to  a  responsible  foreign  anti- 
trust agency  will  be  safeguarded  as  appropriate  under  the  terms  of 
confidentiality  assurances. 

The  bill  sets  out  certain  predicate  standards  for  the  enforcement 
agencies  to  follow  when  they  enter  into  an  agreement  which  in- 
clude confidentiality  safeguards.  The  legislation  requires  that  prior 
to  the  transfer  of  any  material  that  is  confidential  under  the  agree- 
ment, that  a  further  determination  be  made  that  the  recipient  for- 
eign agency  will  safeguard  the  confidentiality  of  the  material. 

The  agreements  themselves  are  subject  to  notice  and  comment 
from  outside  parties  to  assure  that  the  provisions  of  any  agreement 
relating  to  confidentiality  and  other  factors  are  thoroughly  aired, 
and  not  inconsiderable  force  of  detailed  congressional  oversight  is 
also  incorporated  in  the  bill,  and  I  am  confident  that  anyone  who 
feels  that  confidentiality  safeguards  have  not  been  fully  honored 
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will  not  be  reluctant  to  bring  that  to  the  attention  of  this  commit- 
tee. 

The  additional  safeguard  in  that  context  that  I  think  is  being 
proffered  by  Mr.  Rogers  is  one  that  I  think  while  certainly  well 
thought  through  would  not  be  necessary  and  moreover  could  se- 
verely inhibit  the  ability  of  the  United  States  and  their  foreign 
counterparts  effectively  to  enforce  antitrust  principles  in  a  global 
context.  I  say  that  because  to  have  notice  and  judicial  review  essen- 
tially anytime  a  confidential  document  is  to  be  turned  over  would 
necessitate  a  concept  that  the  Assistant  Attorney  General,  for  ex- 
ample, had  not  adequately  undertaken  to  review  the  need,  the  pub- 
lic policy,  and  the  confidentiality  assurances  being  given  by  the  for- 
eign government  to  whom  the  document  is  to  be  provided,  had  not 
adequately  done  her  job. 

And  then  I  think  when  the  court  reviews  that  particular  situa- 
tion, that  particular  determination,  the  court  is  going  to  say,  well, 
here  is  the  legislative  standard,  here  is  the  work  that  was  done  by 
the  Assistant  Attorney  General  to  assure  that  confidentiality  safe- 
guards will  be  protected.  Am  I  as  the  court  in  the  abstract  going 
to  say  that  that  determination  was  not  properly  made?  I  do  not 
think  so.  I  mean  some  judge  somewhere  might,  but  I  do  not  think 
most  judges  would  overrule  the  determination  of  the  Assistant  At- 
torney General.  So  I  do  not  think  that  safeguard  in  reality  is  a 
meaningful  safeguard.  Conversely,  it  will  take  time  to  go  through 
the  process  of  notice  and  judicial  review  that  could  compromise  the 
investigation  and  further  it  could  disclose,  I  think  with  some  dan- 
ger to  the  efficacy  of  the  investigation,  the  investigatory  theories 
and  approach  of  both  the  U.S.  and  the  foreign  agency.  So  I  respect- 
fully would  say  that  I  do  not  think  Mr.  Rogers'  proposal  would  ad- 
vance the  purposes  of  the  legislation  or  be  necessary  or  desirable 
to'  assure  confidentiality. 

Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Rill.  Mr. 
Weinstein,  I  know  a  lot  about  your  company.  I  learned  a  lot  earlier 
this  year,  particularly  your  fight  with  QVC  to  buy  Paramount. 
Without  a  doubt,  you  represent  an  aggressive  competitor,  well-re- 
spected company,  that  is  in  the  forefront  of  the  communication  in- 
dustry in  the  U.S.  and  abroad.  Anne  Bingaman  testified  that  our 
information  exchange  bill  will  create  a  level  playing  field  for  com- 
panies like  your  company  which  compete  in  foreign  markets.  Do 
you  agree  with  that  characterization  of  the  bill,  and  if  so,  how 
would  the  bill  help  Viacom  compete  in  foreign  markets? 

Mr.  Weinstein.  Well,  thank  you,  Senator.  Thank  you  for  those 
kind  words.  But  we  are  an  aggressive  competitor,  and  we  believe 
that  competition  should  be  fair.  And  we  believe  that  appropriate 
antitrust  or  anticompetitive  laws  should  be  enforced  in  all  jurisdic- 
tions around  the  world.  We  see  the  bill  as  helping  that  happen.  If 
you  go  back  many  years,  somebody  once  said  when  I  was  a  young 
lawyer  that  it  is  the  private  lawyers  who  basically  enforce  the  anti- 
trust laws  of  the  world  because  they  advise  clients  not  to  do  things 
that  are  anticompetitive. 

I  think  over  time  that  has  been  probably  less  so  because  the  law- 
yers cannot  tell  their  clients  that  the  laws  will  ever  be  enforced  to 
any  practical  effect.  I  think  this  bill  is  a  first  and  a  major  step  in 
our  global  economy  as  opposed  to  just  an  economy  by  national 
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boundaries  of  making  those  laws  enforceable  and  therefore  giving 
a  level  playing  field  for  companies  such  as  mine  to  compete  in  a 
global  marketplace. 

Senator  Metzenbaum.  Are  you  satisfied  that  there  are  safe- 
guards in  the  bill  against  improper  disclosure  of  top  confidential 
documents  and  would  you  not  agree  that  U.S.  companies  can  have 
a  high  degree  of  confidence  in  the  ability  of  our  antitrust  agencies 
to  safeguard  the  confidentiality  of  any  antitrust  evidence  that  they 
share  with  foreign  authorities? 

Mr.  Weinstein.  I  would,  and  I  certainly  feel  much  better  after 
hearing  Mr.  Rill  relate  the  provisions  of  the  bill.  But  having  looked 
at  the  bill,  and  I  am  highly  confident,  I  think  we  have  lived  in  this 
country  certainly  with  a  sense  of  confidentiality  when  we  disclose 
information  to  our  governmental  authorities,  I  think  that  the  De- 
partment of  Justice  and  the  Antitrust  Division  will  effectively  help 
us  in  that  regard  in  drafting  agreements  overseas  as  Mr.  Rill  as 
indicated.  So  we  are  comfortable  with  the  confidentiality  provisions 
of  the  proposed  legislation. 

Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Weinstein.  Mr. 
Rogers,  I  want  to  be  clear  as  to  the  position  of  Ford  and  NAM  on 
this  bill.  I  know  that  you  have  indicated  that  there  ought  to  be  a 
certain  number  of  amendments,  but  my  question  is  if  the  amend- 
ments are  not  contained  in  the  bill,  is  the  NAM  and  Ford  Motor 
Company  opposed  to  the  bill? 

Mr.  Rogers.  No,  Senator.  We  think  the  bill  could  be  improved 
vastly  by  the  amendments  but  we  would  not  oppose  it  unamended. 

Senator  Metzenbaum.  I  appreciate  that  clarification.  In  your 
statement,  you  acknowledge  that  American  businesses  which  sell 
abroad  have  most  probably  been  victims  of  foreign  cartels.  The 
head  of  SEC's  International  Division  testified  that  having  this  abil- 
ity to  exchange  evidence  with  foreign  authorities  gives  the  agency 
access  to  evidence  kept  outside  the  USA.  He  also  said  that  ex- 
changed evidence  has  made  it  possible  for  the  SEC  to  bring  more 
cases  in  court. 

Anne  Bingaman  has  testified  that  having  exchange  authority  will 
make  it  possible  for  the  division  to  get  evidence  kept  abroad  that 
is  currently  beyond  its  reach.  She  also  mentioned  two  recent  price- 
fixing  cases  that  the  division  could  not  have  won  without  evidence 
that  it  got  from  abroad  under  an  agreement  with  Canada  that  is 
currently  limited  to  criminal  matters.  Would  you  not  agree  that 
based  on  the  SEC's  experience,  U.S.  companies  will  benefit  if  we 
give  the  Antitrust  Division  wider  authority  to  get  incriminating 
evidence  on  cartels  from  these  foreign  counterparts? 

Mr.  Rogers.  If  we  did  not  believe  that,  we  would  actively  oppose 
the  bill  because  obviously  there  would  be  no  benefit  for  U.S.  busi- 
ness if  we  did  not  think  there  would  be  a  positive  effect.  I  guess 
the  difference  here  is  one  of  degree,  and  it  stems  from  the  fact  that 
representing  companies  directly  as  I  do,  what  we  are  talking  about 
here  is  the  disclosure  of  our  documents  so  our  interest  is  somewhat 
more  direct.  Also  people  like  me  have  to  deal  with  managements 
who  are  asked,  who  ask  their  lawyers  what  will  happen  to  very 
confidential  documents,  and  at  this  time  we  can  advise  them  that 
confidentiality  is  virtually  absolute. 
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Now  we  have  to  change  our  advice  somewhat.  And  if  there  are 
instances  under  this  law  if  enacted  where  the  confidentiality  is 
abused,  we  have  to  advise  them  of  that  fact,  too.  I  would  not  want 
to  see  a  lot  of  very  positive  from  both  business  and  government 
point  of  view  voluntary  cooperation  jeopardized  in  any  way,  and 
that  is  why  we  are  suggesting  the  amendments  that  we  are. 

Senator  Metzenbaum.  Thank  you,  Mr.  Rogers.  Senator  Thur- 
mond. 

Senator  Thurmond.  Thank  you.  Mr.  Rill,  glad  to  see  you  again. 
You  did  a  fine  job  when  you  were  here  before. 

Mr.  Rill.  Thank  you,  sir. 

Senator  Thurmond.  I  want  to  commend  you  for  your  efforts  in 
thoroughly  analyzing  and  encouraging  this  legislation.  My  question 
is  would  you  have  liked  to  have  had  this  legislation  in  place  when 
you  were  the  Assistant  Attorney  General  for  the  Antitrust  Divi- 
sion? And  what  difference,  if  any,  would  it  have  made? 

Mr.  Rill.  Absolutely  I  would  have  liked  to  have  had  this  legisla- 
tion in  place.  I  think  it  would  have  given  the  tools  to  us  to  obtain 
agreements  with  our  foreign  counterparts  who  have  responsible 
antitrust  agencies  whereby  we  could  have  been  a  great  deal  more 
effective  in  international  antitrust  enforcement  to  attack  global  car- 
tel practices  that  were  very  difficult  to  uncover,  very  difficult  to  at- 
tack, under  the  current  restrictions  in  our  ability  to  cooperate.  I 
think  it  would  have  made  a  world  of  difference  if  we  had  had  the 
tools  to  enter  into  those  kinds  of  agreements. 

Senator  Thurmond.  Mr.  Rill,  do  you  think  that  this  legislation 
will  lead  to  more  consistent  enforcement  actions  against  antitrust 
violations  in  more  than  one  country,  and  do  you  think  such  a  result 
is  desirable? 

Mr.  Rill.  Actually,  Senator,  that  is  an  excellent  question,  and, 
yes,  I  do  think  it  will  lead  to  more  consistent  results  because  I 
think  it  is  a  stepping  stone  on  the  way  to  greater  convergence  of 
antitrust  enforcement  policy  and  procedure,  and  I  think  as  we  are 
able  to  cooperate  more  closely  with  our  foreign  counterparts,  I 
think  that  the  level  of  antitrust  analysis,  the  quality  of  antitrust 
analysis  and  the  quality  of  antitrust  enforcement  would  be  signifi- 
cantly improved,  and  I  think  this  legislation  is  a  positive  step  in 
that  direction. 

Senator  Thurmond.  Mr.  Weinstein,  if  this  legislation  is  enacted 
and  works  the  way  it  is  intended  to,  could  you  give  us  your  views 
on  how  Viacom  might  be  benefited? 

Mr.  Weinstein.  Well,  I  think  that  activities  that  occur  around 
the  world,  what  this  bill  does  is  gives  the  Department  of  Justice 
or  the  Federal  Trade  Commission  an  opportunity  to  investigate 
them  under  the  United  States  antitrust  laws  because  many,  quite 
often — I  defer  to  Mr.  Rill  or  Mr.  Rogers,  Mr.  Silberman,  as  experts 
in  the  antitrust  laws — quite  often  violations  of  our  laws  occur  out- 
side the  United  States  or  evidence  of  the  violation  of  our  laws  is 
located  outside  the  United  States,  and  we  think  that  by  having  an 
ability  to  seek  information  overseas  and  with  other  governments, 
that  it  will  enhance  the  enforcement  of  our  laws,  and  that  we  be- 
lieve is  a  very  positive  event. 

Senator  Thurmond.  Mr.  Rogers,  your  written  statement  asserts 
that  disclosing  information  from  U.S.  companies  pursuant  to  this 
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legislation  might  not  have  any  reciprocal  effect.  Could  you  please 
explain  your  statement  in  light  of  the  fact  that  the  legislation  only 
permits  American  authorities  to  provide  information  if  there  is  rec- 
iprocity from  the  foreign  country  that  is  comparable  in  scope? 

Mr.  Rogers.  It  is  probable  that  you  will  get  some  additional  co- 
operation, Senator.  I  did  not  mean  to  rule  out  that  possibihty.  All 
I  said  was  that  strictly  speaking,  this  law  can  by  its  very  nature 
only  affect  the  information  which  is  made  available  to  U.S.  compa- 
nies or  by  U.S.  companies  to  federal  authorities. 

Senator  Thuemond.  Speak  louder.  I  cannot  hear  you. 

Mr.  Rogers.  I  am  sorry.  The  legislation  necessarily  assumes  that 
foreign  governments  will  cooperate  if  we  make  our  own  companies' 
information  subject  to  disclosure  abroad,  but  the  bill  of  necessity 
does  not  require  any  foreign  country  to  do  anything.  So  in  that 
sense,  it  is  not  a  self-operating  law.  It  encourages  cooperation 
abroad.  It  does  not  guarantee  it.  And  there  will  be  some  countries, 
I  am  sure,  that  will  not  take  advantage  of  the  law. 

Senator  Thurmond.  Mr.  Rogers,  do  vou  not  see  the  need  for  this 
legislation  to  contain  terms  that  would  be  acceptable  to  the  United 
States  if  those  terms  are  incorporated  into  the  laws  of  foreign  coun- 
tries? For  example,  on  your  concern  about  authorizing  the  U.S.  Dis- 
trict courts  to  use  foreign  discovery  procedures,  do  you  see  a  benefit 
in  that  provision  being  included  in  the  foreign  law? 

Mr.  Rogers.  Yes,  I  do.  As  I  understand  the  bill,  if  the  govern- 
ment seeks  new  information  at  the  behest  of  a  foreign  antitrust  au- 
thority, they  do  have  to  go  into  a  U.S.  District  court  and  ask  for 
that  information,  at  which  point  a  company  that  thinks  that  it  has 
reason  to  believe  the  information  would  not  be  secure  can  go  in  and 
ask  the  judge  to  either  deny  the  request  or  to  get  a  protective 
order. 

What  we  are  really  suggesting  is  that  should  be  applied  to  the 
vast  quantities  of  information  that  the  government  collects  in  anti- 
trust investigations  routinely  and  then  is  kept  in  the  possession  of 
the  government,  and  it  is  that  about  which  we  are  concerned. 

Mr.  Rill  indicated— and  by  the  way,  I  like  and  respect  Mr.  Rill, 
and  I  have  for  years 

Mr.  Rill.  Having  said  that 

Mr.  Rogers.  However,  [laughter]  he  and  I  have  been  in  this 
business  a  longtime,  often  representing  defendants  in  actions 
brought  by  the  Attorney  General,  and  so  he  and  I  have  both  dis- 
agreed with  the  Attorney  General  before  and  sometimes  have  done 
so  successfully,  so  I  do  not  think  it  reflects  adversely  on  the  Attor- 
ney General's  determination  that  a  specific  disclosure  of  specific  in- 
formation would  not  be,  or  you  would  have  reason  to  think  that 
that  would  jeopardize  the  confidentiality  of  the  information. 

I  might  add  that  I  think  that  event  would  occur  only  very  rarely 
where  the  information  involved  was  considered  to  be  truly  highly 
confidential,  and  there  was  a  real  concern  that  it  would  not  be  kept 
confidential  overseas.  So  I  do  not  see  this  as  being  something  that 
is  an  automatic  objection  to  disclosure  abroad.  I  think  it  would  be 
used  very  rarely,  but  I  think  it  would  be  a  very  valuable  protection 
for  American  business  to  have  it  incorporated  in  the  law. 

Senator  Thurmond.  Mr.  Rogers,  what  is  your  perspective  on  Mr. 
Weinstein's  statement  that  this  legislation  is  needed  because  Amer- 
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ican  firms  with  international  operations  operate  at  a  competitive 
disadvantage  in  the  global  marketplace? 

Mr.  Rogers.  I  think  he  is  partially  correct.  I  hope  he  is  entirely 
correct.  I  do  think  there  are  markets,  I  know  of  markets  where  our 
entry  is  either  impossible  or  quite  difficult.  Sometimes  it  is  impos- 
sible because  the  sovereigns  simply  will  not  let  us  in.  It  does  not 
have  to  do  with  illegal  cartels.  It  is  a  matter  of  overseas  govern- 
ment policy,  and  obviously  we  cannot  do  anything  about  that  under 
the  antitrust  laws.  But  I  believe  his  statement  is  correct  and  that 
a  law  that  would  encourage  additional  entry  would  be  a  positive 
one,  and  hopefully  this  law  will  work  out  that  way.  And  that  is 
why  NAM  does  not  oppose  it. 

Senator  Thurmond.  Mr.  Silberman,  as  representing  the  Amer- 
ican Bar  Association,  do  you  feel  strongly  that  this  legislation  is  in 
the  best  interest  of  this  country  and  the  public  generally? 

Mr.  Silberman.  Yes,  Senator,  we  certainly  do.  In  particular,  the 
American  Bar  Association  Section  of  Antitrust  Law  beUeves  that  if 
you  do  not  have  strong  international  antitrust  enforcement  and  if 
you  do  not  empower  our  own  Attorney  General  to  work  out  agree- 
ments in  the  form  of  MOU's  that  we  will  all  suffer  because  we  will 
not  have  as  good  information  for  making  antitrust  decisions  as  we 
should  have  to  make  intelligent  decisions  in  the  public  interest. 

Senator  Thurmond.  I  want  to  thank  all  of  you  gentlemen  for 
your  presence  here  today,  and  also  thank  Ms.  Bingaman  and  Mr. 
Mann  for  their  presence,  too.  Mr.  Chairman,  I  have  no  more  ques- 
tions. 

Senator  Metzenbaum.  Thank  you  very  much,  and  I  am  about  to 
conclude  this  hearing.  Before  doing  so,  I  might  say  I  have  been  in 
the  Senate  19  years,  and  I  do  not  have  any  previous  recollection 
where  the  head  of  an  agency  testified  and  then  sat  around  to  hear 
the  testimony  of  the  other  witnesses  and  we  are  very  pleased  that 
Ms.  Bingaman  saw  fit  to  do  so,  and  with  that  we  stand  adjourned. 

[Whereupon,  at  4:35  p.m.,  the  subcommittee  adjourned.] 
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S.  2297 


To  facilitate  obtaining  foreign-located  antitrust  evidence  by  authonzing  the 
Attorney  General  of  the  United  Sutes  and  the  Federal  Trade  Commis- 
sion to'  provide,  in  accordance  with  antitrust  mutual  assistance  agree- 
menU,  antiti-ust  e^^dencc  to  foreign  antitrust  authorities  on  a  reciprocal 
basis;  and  for  other  purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

JuiA  19  (legislative  day,  Ji  i.Y  11),  1994 
Mr  Metzenbaum  (for  himself,  Mr.  Thurmond,  Mr.  Kennedy,  Mr.  Biden, 
Mr.  Leahy,  Mr.  Simon,  Mr.  Slmpson,  and  Mr.  Gil\ssley)  introduced 
the  follou-ing  bill;  which  was  read  twice  and  referred  to  the  Committee 
on  the  Judician.- 


A  BILL 

To  facilitate  obtaining  foreign-located  antitrust  c^^(ience  by 
authorizing  the  Attorney  General  of  the  United  States 
and  the  Federal  Trade  Commission  to  provide,  in  accord- 
ance with  antitnist  mutual  assistance  agreements,  anti- 
trust evidence  to  foreign  antitrust  authorities  on  a  recii)- 
rocal  basis;  and  for  other  purposes. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "International  Antitrust 

5  Enforcement  Assistance  Act  of  1994". 
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1  SEC.  2.  DISCLOSURE  TO  A  FOREIGN  ANTITRUST  AUTHOR- 

2  ITY  OF  ANTITRUST  EVIDENCE, 

3  Subject  to  section  8  and  except  as  provided  in  section 

4  5,  the  Attorney  General  of  the  United  States  and  tlie  Fed- 

5  eral  Trade  Commission  may  pro^^de,  in  accordance  wtli 

6  an  antitrust  mutual  assistance  agreement  in  effect  \\'ith 

7  a  foreign  antitrust  authority,  antitrust  e\adence  to  the  for- 

8  eign  antitrust  authority  to  assist  the  foreign  antitrust  au- 

9  thority — 

10  (1)  to  determine  whether  a  person  has  violated 

11  or  is  about  to  ^^olate  any  of  the  foreign  antitrust 

12  laws  administered  or  enforced  by  the  foreign  anti- 

13  trust  authority,  or 

14  (2)    to   enforce   any   of  such    foreign    antitrust 

15  laws. 

1 6  SEC.  3.  INVESTIGATIONS  TO  ASSIST  A  FOREIGN  ANTITRUST 

17  AUTHORITY  IN  OBTAINING  ANTITRUST  EVI- 

1 8  DENCE. 

19  (a)  General  Authority. — In  accordance  -with  an 

20  antitrast  mutual  assistance  agi'cement  in  effect  with  a  foi-- 

21  eign  antitrust  authority,  subject  to  section  8,  and  except 

22  as  provided  in  section  5,  the  Attorney  General  may,  using 

23  the  authority  of  the  Attorney  General  to  investigate  pos- 

24  sible  violations  of  the  Federal  antitrust  laws,  conduct  in- 

25  vestigations  to  obtain  antitrust  e\'idence  relating  to  a  \io- 

26  lation  of  the  foreign  antitrust  laws  administered  or  en- 
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1  forced  by  the  foreign  antitrust  autliority,  and  may  }iio\ide 

2  such  antitrust  evidence  to  the  foreign  antitrust  authority, 

3  to  assist  the  foreign  antitrust  authority — 

4  (1)  to  determine  whether  a  person  has  \iolated 

5  or  is  about  to  violate  any  of  such  foreign  antitrust 

6  laws,  or 

7  (2)   to   enforce   any  of  such   forei^i   antitrust 

8  laws. 

9  Such  investigations  maj'  be  conducted,  and  such  antitrust 

10  e\idenee  may  be  provided,  without  regard  to  whether  the 

1 1  conduct  investigated  \iolates  any  of  the  Federal  antitrust 

12  laws. 

13  (b)    Conforming    Amentdments. — The    Antitrust 

14  Ci\il  Process  Act  (15  U.S.C.  1311  et  seq)  is  amended — 

15  (1)  in  section  2 — 

16  (A)  in  subsection  (d) — 

17  (i)  by  striking  "or  any"  and  inserting 

18  ",  any",  and 

19  (ii)  by  inserting  before  the  period  ", 

20  or  any  of  the  foreign  antitrust  laws",  and 

21  (B)  by  adding  at  the  end  the  following: 

22  "(k)  The  term  'foreign  antitrust  laws'  has  the  niean- 

23  ing  given  such  term  in  section   12   of  the  International 

24  iVntitrust  Enforcement  Assistance  Act  of  1994.",  and 

25  (2)  in  the  first  sentence  of  section  3(a) — 
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1  (A)  by  inserting  "or  to  an  investigation  au- 

2  thorized   by  section  3(a)   of  the   International 

3  Antitrust  Enforcement  Assistance  Act  of  1994" 

4  after  "investigation",  and 

5  (B)  by  inserting  "by  the  United  States" 

6  after  "proceeding". 

7  SEC.  4.  JURISDICTION  OF  THE  DISTRICT  COURTS  OF  THE 

8  UNITED  STATES. 

9  (a)  Authority  of  the  District  Courts. — On  the 

10  api)Hcation  of  the  Attorney  General  made  in  accordance 

1 1  wdtii  an  antitrust  mutual  assistance  agreement  in  effect 

12  with  a  foreign  antitrust  authority,  the  United  States  dis- 

13  trict  court  for  the  district  in  which  a  person  resides,  is 

14  found,  or  transacts  business  may  order  such  person  to  give 

15  testimony  or  a  statement,  or  to  produce  a  document  or 

16  otJR'i'  thing,  to  the  Attorney  General  to  assist  the  foreign 

17  antitiaist  authority  that  is  a  party  to  such  agi-eement — 

18  (1)  to  determine  whether  a  person  has  \iolated 

19  oi-  is  about  to  \'iolate  any  of  the  foreign  antitrust 

20  laws  administered  or  enforced  by  the  foreign  anti- 

21  trust  authority,  or 

22  (2)    to    enforce   any  of  such    foreign    antitrust 

23  laws. 

24  (b)  Contexts  of  Order. — (1)  An  order  issued 

25  under  subsection  (a)  may  direct  that  testimony  or  a  state- 

rs 2297  IS 


53 

5 

1  ment  be  given,  or  a  document  or  other  thing  be  produced, 

2  to  a  person  who  shall  be  recommended  by  the  Attorney 

3  General  and  appointed  by  the  court.  A  person  so  appointed 

4  shall  have  power  to  administer  any  necessary^  oath  and  to 

5  take  such  testimony  or  such  statement. 

6  (2)  An  order  issued  under  subsection  (a)  may  pre- 

7  scribe  the  practice  and  procedure  for  taking  testimony  and 

8  statements.  Such  practice  and  procedure  may  be  in  whole 

9  or  in  part  the  practice  and  procedure  of  the  foreign  state, 

10  or  the   regional  economic  integration  organization,   rep- 

1 1  resented  by  the  foreign  antitrust  authority  with  respect 

12  to  wliicli  the  Attorney  General  requests  such  order.  To  the 

13  extent  sucii  order  does  not  prescribe  otherwise,  any  testi- 

14  niony  and  statements  required  to  be  taken  shall  be  taken, 

15  and  any  documents  and  other  things  required  to  be  pro- 

16  duced  siiall  be  produced,  in  accordance  with  the  Federal 

1 7  Rules  of  Ci\il  Procedure. 

18  (c)  Rkhits  and  Primleges  Pkeserm?!). — A  i)erson 

19  may  not  l)c  compelled  under  an  order  issued  under  sub- 

20  section  (a)  to  give  testimony  or  a  .statement,  or  to  produce 

21  a  document  or  other  thing,  in  ^^olation  of  any  legally  appli- 

22  cable  i-iglit  or  privilege. 

23  (d)  Voluntary  Co-ntjuct. — This  section  does  not 

24  prechide  a  person  in  the  United  States  from  voluntarily 

25  giving  testimony  or  a  statement,  or  producing  a  document 
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1  or  other  thing,  in  any  manner  acceptable  to  such  person 

2  for  use  in  an  investigation  by  a  foreign  antitrust  authority. 

3  SEC.  5.  LIMITATIONS  ON  AUTHORITY. 

4  Sections  2,  3,  and  4  shall  not  apply  viith  respect  to 

5  the  following  antitrust  evidence: 

6  (1)  Antitrust  e\idence  that  is  received  by  the 

7  Attorney  General  or  the  Commission  under  section 

8  7A  of  the  Clayton  Act  (15  U.S.C.  18a),  as  added  by 

9  title  II  of  the  Hart-Scott-Rodino  Antitrust  Improve- 

10  ments  Act  of  1976.  Nothing  in  this  paragraph  shall 

11  affect  the   ability  of  the  Attorney  General   or  the 

12  Commission  to  disclose  to  a  foreign  antitrust  author- 

13  ity  antitrust  evidence  that  is  obtained  otherwise  than 

14  under  such  section  7 A. 

15  (2)  Antitrust  e^^dence  that  is  matter  occurring 

16  before  a  grand  jurj^  and  with  respect  to  which  disclo- 

17  sure  is  prevented  by  Federal  law,  except  that  for 

18  purposes  of  this  section  and  Rule  6(e)(3)(c)(i)  of  the 

1 9  Federal  Rules  of  Criminal  Procedure,  a  judicial  jiro- 

20  eeeding  includes  a  judicial  or  administrative  proceed- 

21  ing  of  a  foreign  state  or  a  regional  economic  integra- 

22  tion  organization  under  any  of  the  foreign  antitrust 

23  laws  of  such  foreign  state  or  such  organization. 

24  (3)  Antitrust  e\'idence  that  is  specifically  au- 

25  "thorized    under    criteria    established    by    Executive 
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1  Order  12356,  or  any  successor  to  such  order,  to  be 

2  kept  secret  in  the  interest  of  national  defense  or  foi- 

3  eign  pohcy,  and — 

4  (A)    that    is    classified    pursuant   to    such 

5  order  or  such  successor,  or 

6  (B)  with  respect  to  which  a  determination 

7  of  classification  is  pending  under  such  order  or 

8  such  successor. 

9  (4)  Antitrust  e\'idence  that  is  classified  under 

10  section  142  of  the  Atomic  Energ^'  Act  of  1954  (42 

11  U.S.C.  2162). 

12  SEC.  6.  DISCLOSURE  OF  ANTITRUST  EVIDENCE  OBTAINED 

13  UNDER  THE  ANTITRUST  CIVIL  PROCESS  ACT. 

14  Section    4   of  the   Antitrust   Ci\il   Process  Act    (15 

15  U.S.C.  1313)  shall  not  apply  to  prevent  the  Attorney  Gen- 

16  eral  from  pro\'iding  to  a  foreign  antitrust  authority  anti- 

17  trust  e^^dence  in  accordance  with  an  antitrust  nuitual  as- 

18  sistance  agreement  in  effect  under  this  Act  and  in  accoid- 

19  ance  with  tlie  other  leciuirements  of  this  Act. 

20  SEC.    7.    PUBLICATION    REQUIREMENTS    APPLICABLE    TO 

21  ANTITRUST     MUTUAL     ASSISTANCE     AGREE- 

22  MENTS. 

23  (a)  Publication  of  Proposed  iVxTiTHUST  Mu- 

24  TUAL  Assistance  Agreements. — Not  less  than  45  days 

25  before  entering  into  an  antitrust  mutual  assistance  agiee- 
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1  ment  and  after  consultation  with  the  Commission,  the  At- 

2  torney  General  shall  publish  in  the  Federal  Register — 

3  (1)  the  proposed  text  of  such  agreement  and 

4  any  modification  to  such  proposed  text,  and 

5  (2)  a  request  for  public  comment  with  respect 

6  to  such  text  or  such  modification,  as  the  case  may 

7  be. 

8  (b)  Publication  of  Proposed  Amendments  to 

9  Antitrust  Mutual  Assistance  Agreements  in  Ef- 

10  FECT. — Not  less  than  45  days  before  entering  into  an 

1 1  agreement  that  makes  an  amendment  to  an  antitrust  mu- 

12  tual  assistance  agreement  in  effect  under  this  Act  and 

13  after  consultation  with  the  Commission,  the  Attorney  Gen- 

14  eral  shall  publish  in  the  Federal  Register — 

15  (1)  the  proposed  text  of  sucli  amendment,  and 

16  (2)  a  request  for  public  comment  with  respect 

17  to  such  amendment. 

18  (c)  Publication  of  Avtitrust  Mutum.  Assist- 

19  axce  Agreements  Entered  Into  and  of  Amentd- 

20  MENTS  TO  Such  Agreements. — Not  later  than  30  days 

21  after  entering  into  an  antitrust  mutual  assistance  agree- 

22  ment,  or  an  agreement  that  makes  an  amendment  to  an 

23  antitrust  mutual  assistance  agreement  in  effect  under  this 

24  Act,  the  Attorney  General  shall  publish  in  the  Federal 

25  Register — 
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1  (1)  the  text  of  the  antitrust  mutual  assistance 

2  agreement  or  of  such  amendment,  as  the  case  may 

3  be,  and 

4  (2)   in  the  case  of  an   agreement  that  makes 

5  such  amendment,  a  notice  containing — 

6  (A)    a    statement    of   the    fact   that    such 

7  agreement  was  entered  into, 

8  (B)  citations  to  the  provisions  of  the  Fed- 

9  eral    Register    that    contain    the    text    of    tlie 

10  amendment  and  of  the  antitrust  mutual  assist- 

1 1  ance  agreement  that  is  so  amended,  and 

12  (C)  a  description  of  the  mamier  in  which 

13  a  copy  of  the  antitrust  mutual  assistance  agrec- 

14  ment,  as  so  amended,  may  be  obtained  from  the 

15  Attorney  General. 

16  (d)  COXDITIOX  FOR  Validi-h-.— An  antitiTist  mutual 

17  assistance   agreement,   or  an   agi-eement   that   makes   an 

18  amendment  to  an  antitrust  mutual  assistance  agi-eement, 

19  entered  into  in  \'iolation  of  subsection  (a)  or  (b)  shall  not 

20  be  considered  to  be  entered  into  under  the  authority  of 

21  this  Act. 

22  SEC.  8.  IMPLEMENTATION  OF  ANTITRUST  MUTUAL  ASSIST- 

23  ANCE  AGREEMENTS. 

24  (a)  Determlnations. — The  Attorney  General  may 

25  conduct  an  investigation  under  section  3,  and  the  Attorney 
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1  General  or  the  Commission  may  provide  antitrust  o\ddcnce 

2  to  a  foreign  antitrust  authority,  under  an  antitrust  mutual 

3  assistance  agreement  in  effect  under  tliis  Act  only  if  the 

4  Attorney  General  or  the  Commission,  as  the  case  may  be, 

5  determines  in  the  particular  instance  in  which  such  inves- 

6  tigation  or  e\ndence  is  requested  that — 

7  (1)  the  foreign  antitrust  authority — 

8  (A)  will  satisfy  the  assurances,  terms,  and 

9  conditions  required  by  subparagraphs  (A),  (B), 

10  and  (D)  of  section  12(2),  and 

11  (B)  is  capable  of  compljdng  with  and  will 

12  comply   with    the    confidentiality    requirements 

13  applicable    under    such    agreement    to    the    re- 

14  quested  antitrust  evidence, 

15  (2)  pro\dding  the  requested  antitrust  c^^dence 

16  will  not  \dolate  section  5,  and 

17  (3)  conducting  such  investigation,  or  jinnidiug 

1 8  the  requested  antitrust  e\idence,  as  the  case  may  bo, 

19  is  consistent  with  the  public  interest  of  the  United 

20  States,  taking  into  consideration,  among  other  fac- 

21  tors,  whether  the  foreign  state,  or  the  regional  eco- 

22  nomic  integration  organization,  represented  by  the 

23  foreign  antitrust  authority  holds  any  proprietarj'  in- 

24  terest  that  could  benefit  or  otherwise  be  affected  by 
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1  sueli  investigation  or  by  the  piwisioii  of  such  anti- 

2  trust  evidence. 

3  (b)  LnnTATiox  ox  Disclosure  ok  Certain  Axti- 

4  TRUST  E\TDENCE. — Neither  the  Attorney  General  nor  the 

5  Commission  may  disclose  in  violation  of  an  antitrust  mu- 

6  tual  assistance  agreement  any  antitrust  cAndenee  received 

7  under  such  agreement,  except  that  such  agi-eement  may 

8  not  prevent  the  disclosure  of  such  antitrust  endence  to 

9  a  defendant  in  an  action  or  proceeding  brought  by  the  At- 

10  torney  General  or  the  Commission  for  a  \iolation  of  any 

1 1  of  the  Federal  antitrust  laws  if  such  disclosure  would  oth- 

12  erwise  be  required  by  Federal  law. 

13  (c)     Required    Disclosure    of    Notice     Re- 

14  CEH'ED. — If  the  Attorney  General  or  the  Commission  re- 

15  ceives  a  notice  described  in  section  12(2)(G),  the  Attorney 

16  General   or  the  Commission,   as  the  ease  may  l)e,   shall 

17  transmit  such  notice  to  the  person  that  provided  the  e\n- 

18  denc'O  with  respect  to  which  such  notice  is  i-eceivocl. 

1 9  SEC.  9.  limitations  on  JUDICL\L  REVIEW 

20  (a)  Determinatio.vs. — Determinations  made  under 

21  section  8(a)  shall  not  be  subject  to  judicial  re\-iew. 

22  (b)   Citations  to  and  Descriptions  of  As'n- 

23  TRUST  Laws. — Wliether  an  antitrust  mutual  assistance 

24  agi-eement  satisfies  the  requirements  specified  in  section 

25  12(2)(C)  shall  not  be  subject  to  judicial  review. 
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1  SEC.   10.  SUPPLEMENTATION  AND  PRESERVATION  OF  AU- 

2  THORITY. 

3  (a)    Supplemental    AuTiiORiri'. — The    authority 

4  provided  by  this  Act  is  in  addition  to,  and  not  in  lieu  of, 

5  any  other  authority  vested  in  the  Attorney  General,  the 

6  Commission,  or  any  other  officer  of  the  United  States. 

7  (b)  Authority  Preserved. — Tliis  Act  does  not 

8  modify  or  affect  the  allocation  of  responsibility  between 

9  the  Attorney  General  and  the  Commission  for  the  enforce- 

10  ment  of  the  Federal  antitrust  laws. 

1 1  SEC.  11.  REPORT  TO  THE  CONGRESS. 

12  In  the  30-day  period  beginning  3  years  after  the  date 

13  of  the  enactment  of  this  Act  and  after  consultation  with 

14  the  Commission,  the  Attorney  General  shall  submit,  to  the 

15  Speaker  of  the  House  of  Representatives  and  the  Presi- 

16  dent  pro  temijore  of  the  Senate,  a  report — 

17  (1)  describing  how  the  operation  of  this  Act  has 

18  affected   tlie   enforcement   of  the   Federal    antitrust 

19  laws, 

20  (2)   the  extent  to  which  foreign   antitrust   au- 

21  thorities  have  complied  with  the  confidentiality  re- 

22  quirements  applicable  under  antitrust  mutual  assist- 

23  ance  agi-eements  in  effect  under  tliis  Act, 

24  (3)    the   number  and  identities   of  the   foreign 

25  antitnist    authorities   that    have    entered    into    such 

26  agreements, 
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1  (4)  the  identity  of  each  foreign  state,  and  cacli 

2  regional  economic  integi-ation  organization,  that  has 

3  in  effect  a  law  similar  to  tliis  Act, 

4  (5)  the  approximate  number  of  requests  made 

5  by  the  Attorney  General  and  the  Commission  under 

6  such  agreements  to  foreign  antitrust  authorities  for 

7  antitrust  investigations  and  for  antitnist  e\idence, 

8  (6)  the  approximate  number  of  requests  made 

9  by  foreign  antitrust  authorities  under  such  agi-ee- 

10  ments  to  the  Attorney  General  and  the  Commission 

11  for  investigations  under  section  3  and  for  antitrust 

12  e\'idence,  and 

13  (7)  a  description  of  any  significant  problems  or 

14  concerns   of  which   the  Attorney  General   is   aware 

15  with  respect  to  the  operation  of  this  Act. 

1 6  SEC.  12.  DEFINITIONS. 

1 7  Foi-  puiposes  of  this  Act: 

18  (1)  The  term  "antitrust  eAidcncc"  means  iufor- 

19  mation,  testimony,  statements,  documents,  or  other 

20  things    obtained    in    anticipation    of,    or   during   the 

21  course  of,  an  investigation  or  proceeding  under  any 

22  of  the  Federal  antitrust  laws  or  any  of  the  foreign 

23  antitrust  laws. 

24  (2)    The    term    "antitrust    mutual    assistance 

25  agreement"  means  a  wTitten  agreement,  or  wTitten 
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1  memorandum  of  understanding,  that  is  entered  be- 

2  tween  the  Attorney  General  and  a  foreign  antitnist 

3  autliority  for  the  purpose  of  conducting  investiga- 

4  tions  under  section  3,  or  for  providing  antitrust  e^^- 

5  dence,  on  a  reciprocal  basis  and  that  includes  the 

6  following: 

7  (A)   An   assurance   that  the   foreign   anti- 

8  trust    authority   will    pro^^de    to    the    Attorney 

9  General  or  tlie  Commission  assistance  that  is 

10  comparable  in  scope  to  the  assistance  the  Attor- 

11  ney  General   or  the   Commission,   as   the   ease 

1 2  may  be,  pro\ddes  under  such  agreement  or  such 

13  memorandum. 

14  (B)   An   assurance   that   the   foreign    anti- 

15  trust  authority  is   subject  to   laws   and   proce- 

16  dures  that  are  adequate  to  maintain  the  con- 

17  fidentiality  of  antitmst  e\idence  that  may  be  I'c- 

18  ceived  under  section   2,   3,   or  4   and  will   give 

19  protection  to  antitiust  CATdence  received  uiulei- 

20  such  section  that  is  not  less  than  the  protection 

21  provided  under  the  laws  of  the  United  States  to 

22  such  antitrust  evidence. 

23  (C)  Citations  to,  and  brief  descriptions  of, 

24  the  laws  (including  treaties,  statutes,  executive 

25  orders,  and  regulations)  of  the  United  States, 
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1  and  the  laws  (including  treaties,  statutes,  exoc- 

2  utive   orders,    and   regulations)    of  the   foi-eign 

3  state,  or  the  regional  economic  integration  orga- 

4  nization,   represented  by  the  foreign   antitrust 

5  authority,    that    protect    the    confidentiality    of 

6  antitrust  e\idenee  that  may  be  pro\nded  under 

7  such  agi-eenient  or  such  memorandum.  Such  ci- 

8  tations  and  such  descriptions  shall  include  the 

9  enforcement  mechanisms  and  penalties  ai)plica- 

10  ble  under  such  laws. 

11  (D)  Terms  and  conditions  that  specifically 

12  prohibit  using  antitrust  e\idence  received  under 

13  such  agivoment  or  such  memorandum,  for  any 

14  purpose  otliei-  than  the   administration   or  en- 

15  forccment  of  the  foreign  antitrust  laws  involved. 

16  (E)  ^\ji   assurance  that  antitrust   e\idence 

17  received  under  section  2,  3,  or  4  from  tlie  At- 

18  toi-iiev  (n'neral  or  the  Commission,  and  all  cop- 

19  ies  of  such  e\-i(k'nee,  in  the  possession  or  conti-ol 

20  of  the   toi-ei^Ti    antitrust   authority  wll   be    i-e- 

21  turned  to  the  Attorney  General  or  the  Commis- 

22  sion,  respectively,  at  the  conclusion  of  the  for- 

23  eign  investigation  or  proceeding  with  resjiect  to 

24  which  such  e\idence  was  so  received. 
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1  (F)  Terms  and  conditions  thai  specifically 

2  provide  that  such  agreement  or  such  memoran- 

3  dum  will  be  terminated  if — 

4  (i)  the  confidentiality  required  under 

5  such  agreement  or  such  memorandum  is 

6  violated  with  respect  to  antitrust  evidence, 

7  and 

8  (ii)  adequate  action  is  not  taken  both 

9  to  minimize  any  harm  resulting  from  the 

10  violation  and  to  ensure  that  such  confiden- 

1 1  tialitj'  is  not  violated  again. 

12  (G)  Terms  and  conditions  that  specifically 

13  provide    that    if    the    confidentiality    required 

14  under  such  agreement  or  such  memorandum  is 

15  \iolated  by  the  foreign  antitrust  authority  with 

16  respect  to  antitrust  e\idence,  notice  of  the  \iola- 

17  tion  will  be  given — 

18  _  (i)  by  the  foreign  antitrust  authority 

19  promptly  to  the  Attorney  General  or  the 

20  Commission  with  rcsjicct  to  antitnist  e\i- 

21  dence  provided  bj'  the  Attorney  General  or 

22  the  Commission,  respectively,  and 

23  (ii)   by  the  Attorney  General   or  the 

24  Commission   to   the   person    (if  any)    that 
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1  provided    such    e\idence    to    the    Attorney 

2  General  or  the  Commission. 

3  (3)   The  term   "Attorney  General"   means  the 

4  Attorney  General  of  the  United  States. 

5  (4)  The  term  "Commission"  means  the  Federal 

6  Trade  Commission. 

7  (5)  The  term  "Federal  antitrust  laws"  has  the 

8  meaning  given   the  term   "antitrust  laws"   in   sub- 

9  section  (a)  of  the  first  section  of  the  Cla>ton  Act  (15 

10  U.S.C.  12(a))  but  also  includes  section  5  of  the  Fed- 

11  eral  Trade  Commission  Act  (15  U.S.C.  45)  to  the 

12  extent  that  such  section  5  apjilies  to  unfair  methods 

13  of  competition. 

14  (6)    The    term    "foreign    antitrust    authority" 

1 5  means  a  governmental  entity  of  a  foreign  state  or  of 

16  a  regional  economic  integration  organization  that  is 

17  vested  by  such  state  or  such  organization  with  au- 

18  thority  to  enforce  the  foreign  antitrust  laws  of  such 

19  state  or  such  organization. 

20  (7)   The  term  "foreign   antitnist    laws"   means 

21  the  laws  of  a  foreign  state,  or  of  a  regional  economic 

22  integi-ation  organization,  that  are  substantially  simi- 

23  lar  to  any  of  the  Federal   antitrust   laws  and  that 

24  prohibit  conduct  similar  to  conduct  prohibited  under 

25  the  F'ederal  antitrust  laws. 
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1  (8)  The  term  "person"  has  the  meaning  given 

2  such  term  in  subsection  (a)  of  the  first  section  of  the 

3  Clayton  Act  (15  U.S.C.  12(a)). 

4  (9)  The  term  "regional  economic  integration  or- 

5  ganization"    means    an    organization    that    is    con- 

6  stituted  by,  and  com]iosed  of,  foreign  states  and  in 

7  which  such  foreign  states  have  vested  authority  to 

8  make  decisions  binding  on  such  foreign  states. 

9  SEC.  13.  AUTHORITY  TO  RECEIVE  REIMBURSEMENTS. 

10  The  Attorney  General  and  the  Commission  are  au- 

1 1  thorized  to  receive  from  a  foreign  state  or  a  regional  eco- 

12  nomic  integration  organization  reimbursement  in  cash  or 

13  in  kind  for  the  costs  incurred  by  the  Attorney  General  or 

14  the   Commission,    respectively,   to   conduct   investigations 

15  under  section  3  or  l)ro^^de  antitrust  evidence  under  a  mu- 

16  tiuil  assistance  agi-eement  entered  into  with  the  foreign 

17  antitnist  authority  that  represents  such  foreign  state  or 

18  such  organization. 
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Additional  Submissions  for  the  Record 


Committee  To  Support  the  Antitrust  Laws, 

31 7  Massachusetts  Avenue  NE.,  Suite  300, 

Washington,  DC,  August  8,  1994. 

The  Hon.  Howard  M.  Metzenbaum, 
Chairman,  Antitrust  Subcommittee, 
SR-140  Russell  Senate  Office  Building, 
Washington,  DC. 

Dear  Senator  Metzenbaum:  The  Committee  to  Support  the  Antitrust  Laws 
("COSAL"),  strongly  supports  the  International  Antitrust  Enforcement  Act,  S.  2297. 
We  are  very  pleased  that  you  have  already  held  a  hearing  on  this  important  meas- 
ure and  that  the  measure  has  attracted  such  wide,  distinguished  and  bipartisan  co- 
sponsorship. 

There  are  several  reasons  why  this  legislation  is  extremely  important.  First,  as 
a  fundamental  philosophical  matter,  complex  and  sophisticated  international  anti- 
competitive arrangements  have  proliferated  in  the  past  three  decades.  One  only 
needs  to  review  modem  industrial  history  to  see  several  striking  examples  in  the 
computer,  ocean  shipping,  airlines,  uranium,  and  insurance  industries,  just  to  name 
a  few. 

These  examples  frequently  involve  powerful  international  corporations  with  the 
political  muscle  to  influence  the  activity  of  governments.  A  strong  international  rec- 
ognition of  the  dangers  of  anti-competitive  arrangements  is  essential  to  ensure  that 
strong  multinational  corporations  do  not  play  nations  off  against  one  another  in  a 
"race  to  the  bottom". 

For  years,  many  of  our  trading  partners  seemed  less  inclined  than  the  United 
States  to  recognize  the  dangers  of  anti-competitive  agreements.  Some  nations 
passed  so-called  "blocking"  and  "clawback"  statutes  that,  far  from  promoting  inter- 
nationeil  antitrust  enforcement,  seemed  to  inhibit  it. 

Recent  years  have  witnessed  tremendous  progress  in  the  recognition  of  the  impor- 
tance of  competition  principles  particularly  within  the  European  community.  S.  2297 
would  foster  the  growing  spirit  of  cooperation. 

More  specifically,  because  commercial  relations  cross  international  borders  as  eas- 
ily as  they  formerly  crossed  state  hnes,  a  strong  international  web  of  cooperation 
among  enforcement  agencies  to  enforce  the  law  against  any  anti-competitive  conduct 
is  now  absolutely  essential.  Many  of  our  trading  partners  have  been  reluctant  to  ex- 
change information  with  U.S.  antitrust  enforcement  authorities.  S.  2297  would  clear 
the  way  for  important  information  sharing  agreements. 

We  hope  that  your  Committee  report  on  this  legislation  would  recognize  the  val- 
ues of  the  information  sharing  in  the  antitrust  context  in  general.  Specifically,  we 
believe  that  the  Congress — through  your  report — should  encourage  the  Antitrust  Di- 
vision and  the  Federal  Trade  Commission  to  share  information  not  only  with  foreign 
governments,  but  with  the  Attorneys  General  of  the  various  states  as  well  as  with 
private  attorneys  general,  both  of  whom  shoulder  a  tremendous  responsibihty  with- 
in the  antitrust  laws.  It  would  be  ironic  indeed,  if  the  Department  of  Justice  and 
the  Federal  Trade  Commission  were  wilUng  to  share  information  with  foreign  pow- 
ers that  they  were  not  willing  to  share  to  the  fullest  extent  permitted  by  law  with 
the  Attorneys  General  of  the  States  of  the  United  States  as  well  as  private  litigants. 

During  the  Reagan  and  Bush  years,  there  was  a  marked  decline  in  the  willingness 
of  the  United  States  antitrust  authorities  to  share  information.  We  beUeve  that  this 
was  an  unfortunate  trend.  We  believe  that  S.  2997  provides  a  significant  oppor- 
tunity for  Congressional  reversal  of  that  trend. 

Please  do  not  hesitate  to  contact  me  with  any  questions. 

With  best  regards. 
Sincerely, 

Jonathan  W.  Cuneo. 
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Apple  Computer,  Inc., 

20525  Mariani  Avenue, 
Cupertino,  CA,  August  3,  1994. 

The  Hon.  Howard  M.  Metzenbaum, 
U.S.  Senate,  140  Russell  BuUding, 
Washington,  DC. 

Dear  Senator  Metzenbaum:  Apple  Computers  Inc.  offers  this  letter  in  support 
of  Senate  Bill  2297,  to  be  known  as  the  International  Antitrust  Enforcement  Assist- 
ance Act  of  1994.  The  Bill  demonstrates  a  commitment  to  policing  conduct  in  the 
global  marketplace  by  fashioning  methods  to  obtain  foreign-located  antitrust  evi- 
dence. This  Bill  is  of  vital  importance  to  the  integrity  of  the  global  marketplace  in 
which  more  and  more  companies  compete  in  a  variety  of  industries. 

Jack  E.  Brown  joins  Apple  Computer,  Inc.  in  its  support  for  Senate  Bill  2297  and 
for  the  attention  given  to  these  important  issues  by  Attorney  General  Janet  Reno 
and  her  outstanding  staff.  If  I  can  provide  any  further  endorsement  to  this  Bill, 
please  do  not  hesitate  to  call. 
Sincerely, 

Michael  J.  Assad, 
Acting  Senior  Counsel,  Outside  Litigation. 


Chrysler  Motors  Corporation, 

12000  Chrysler  Drive, 
Highland  Park,  MI,  August  4,  1994. 

Hon.  Howard  M.  Metzenbaum, 
Chairman,  Antitrust  Subcommittee, 
Senate  Judiciary  Committee,  U.S.  Senate, 
Washington,  DC. 

Dear  Chairman  Metzenbaum:  Chrysler  Corporation  is  pleased  to  offer  comments 
on  S.  2297,  the  International  Antitrust  Assistance  Act  of  1994  (the  Act).  In  essence, 
the  Act  would  make  it  easier  for  our  government  to  secure  evidence  of  foreign  anti- 
trust conspiracies  that  harm  U.S.  consumers  and  businesses.  It  would  authorize  the 
Department  of  justice  and  the  Federal  Trade  Commission  to  enter  into  reciprocal 
agreements  with  their  foreign  counterparts  to  obtain  evidence  of  antitrust  activities 
that  can  only  be  found  abroad.  We  believe  the  Bill  would  provide  an  essential  tool 
for  ensuring  more  even-handed  enforcement  of  competition  laws  world-wide,  and  we 
fully  support  the  proposed  legislation. 

This  Committee  is  well  aware  of  the  obstacles  faced  by  U.S.  businesses  in  gaining 
access  to  and  being  able  to  compete  freely  in  many  major  overseas  markets.  Numer- 
ous hearings  have  been  held  in  recent  years  in  both  houses  of  Congress  on  legisla- 
tive pro-posals  designed  to  provide  remedies  for  companies  harmed  by  the  anti-com- 
petitive conduct  of  foreign  competitors.  There  is  ample  documentation  in  Committee 
archives  from  our  industry  and  many  others  of  the  kinds  of  collusive  practices  by 
foreign  producers  that  have  prevented  or  seriously  hampered  U.S.  exports  overseas. 
We  believe  the  Act  could  have  a  salutary  impact  on  two  fronts:  (1)  strengthening 
the  enforceability  of  U.S.  laws  that  prohibit  the  closing  of  foreign  markets,  and  (2) 
inspiring  a  more  activist  posture  on  the  part  of  foreign  antitrust  enforcers  through 
cooperative  enforcement  projects  with  our  antitrust  agencies. 

The  one  concern  that  naturally  arises  in  any  discussion  of  reciprocal  access  agree- 
ments is  the  fair  treatment  of  confiden-tial  business  data.  U.S.  businesses  routinely 
furnish  voluminous  proprietary  Information  to  the  government  under  a  variety  of 
regulatory  statutes.  This  is  not  the  case  with  most  foreign  governments  which  not 
only  require  very  little  data  from  the  business  community,  but  also  have  less  of  an 
arm's-length  rela-tionship  with  business  than  exists  in  our  country. 

S.  2297  has  several  provisions  to  safeguard  against  the  improper  accessing  of  such 
information.  In  addition  to  the  exemptions  for  Hart-Scott-Rodino  data,  the  Act 
would  require  that  the  Attorney  General  determine,  for  each  agreement,  that  the 
recipient  would  provide  comparable  information  to  the  United  States  and  that  it  had 
in  place  confidentiality  protections  at  least  as  stringent  as  those  in  the  United 
States.  These  safe-guards  are  essential  to  ensuring  that  U.S.  business  is  not  dis- 
advantaged by  the  more  comprehensive  enforcement  regime  in  this  country. 

We  believe  that  S.  2297  effectively  reconciles  the  require-ments  for  effective  inter- 
national antitrust  enforcement  with  the  need  to  maintain  proper  Controls  over  ac- 
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cess  to  confidential  business  data,  and  we  would  be  pleased  to  provide  any  further 
information  that  the  Committee  may  need  in  considering  this  important  legislation. 
Very  truly  yours, 

Lewis  H.  GtoLDFARB, 
Assistant  General  Counsel. 


Hon.  Howard  M.  Metzenbaum,  Chairman, 
Hon.  Strom  Thurmond,  Ranking  Member, 
Senate  Committee  on  the  Judiciary, 
Subcommittee  on  Antitrust,  Monopolies 
and  Business  Rights. 

Dear  Chairman  Metzenbaum  and  Senator  Thurmond:  We  are  writing  to  ex- 
press o\ir  support  for  vigorous  antitrust  enforcement  against  foreign  anticompetitive 
practices.  A  variety  of  tools  will  be  necessary  to  combat  these  practices.  To  this  end, 
we  support  strong  and  effective  U.S.  trade  laws  (Section  301),  a  Multilateral  Steel 
Agreement  prohibiting  anticompetitive  practices,  and  enlisting  foreign  antitrust  au- 
thorities to  work  together  with  U.S.  antitrust  and  trade  officials  to  root  out  these 
practices.  In  this  context,  and  as  elaborated  on  below,  S.  2297,  the  "International 
Antitrust  Enforcement  Assistance  Act  of  1994,"  deserves  favorable  consideration. 

The  American  steel  industry  will  benefit  from  improved  antitrust  enforcement 
globally.  S.  2297,  if  enacted  and  properly  implemented,  is  designed  to  enhance  our 
antitrust  authorities'  access  to  information  gathered  by  their  foreign  counterparts 
by  giving  them  something  to  offer  in  return.  This  exchange  of  information  could  ben- 
efit U.S.  industry  both  at  home  and  in  foreign  markets. 

Cartel  activities  affecting  international  steel  trade  are  well  known  and  well  docu- 
mented. Steel  trade  is  currently  characterized  by  foreclosure  of  goods  from  foreign 
markets,  giving  rise  to  dumping  and  diversion  of  trade  which  injures  the  U.S.  indus- 
try. Foreign  anticompetitive  practices  cause  the  United  States  to  be  a  focal  point  for 
global  excess  capacity  in  steel. 

U.S.  Government  action  against  foreign  cartels  where  appropriate,  and  vigorous 
efforts  to  improve  competition  law  enforcement  abroad,  should  continue  to  be  an  im- 
portant part  of  the  antitrust  agenda  of  both  the  Administration  and  the  Congres- 
sional committees  of  jurisdiction. 

Two  considerations  which  should  be  weighed  very  carefully  by  the  Committee  are 
the  need  for  confidential  treatment  of  the  information  obtained  by  U.S.  antitrust  au- 
thorities and  whether  the  U.S.  pubHc  interest  is  served  by  providing  any  assistance. 
Both  issues  are  addressed  in  Section  8  of  the  proposed  bill.  It  is  important  that  S. 
2297  be  crafted  for  implementation  in  a  balanced  manner,  ensuring  that  confidential 
information  is  not  used  to  harass  U.S.  companies  and  that  foreign  enforcement  au- 
thorities abide  by  the  letter  and  spirit  of  information  exchange  agreements.  Foreign 
governmental  interests  and  policies  will  often  be  at  variance  from  those  of  the  Unit- 
ed States,  and  foreign  competition  authorities'  ability  to  provide  satisfactory  assur- 
ances of  confidentied  treatment  will  vary.  This  will  be  a  particular  problem  in  the 
steel  sector  where  foreign  steel  companies  are  in  many  cases  owned  by  foreign  gov- 
ernments. Especially  in  cases  of  this  kind,  safeguards  must  exist  to  protect  the  con- 
fidentiality of  information,  including  making  provision  for  notice  to  and  comment  by 
domestic  firms  which  are  affected.  The  Committees  should  focus  on  these  concerns 
in  considering  this  bill  and  provide  for  continued  oversight  in  its  implementation. 

We  appreciate  your  attention  to  these  remarks  as  you  consider  S.  2297. 
Sincerely, 

Donald  M.  Laws,  Counsel 

U.S.  Steel  Group, 
a  unit  of  USX  Corp. 

William  H.  Graham, 

General  Counsel, 
Bethlehem  Steel  Corp. 

David  B.  Anderson, 
General  Counsel, 
Inland  Steel  Industries,  Inc. 
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